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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 e¢ seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seg.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 e¢ seqg.), the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1946 ed. 181 e¢ seg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; $.1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D.C. 
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ATTENTION 
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Statutes, orders, ete... 1: 811; 2: 796; 3:1179; 4: 1011; 5: 937; 6: 1194; 
7:1243 
Agriculture decisions-_.__£™ 1: 815; 2:801;3:1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250 
Court decisions___._...-_ 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 
7: 1255 


Decisions overruled by Secre- 
tary of Agriculture________ 1: 819* 
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Appeals from Secretary’s deci- 
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WE cect eee —. 1:820; 2: 806;3:1193; 4: 1024; 5: 948; 6: 1218; 
7: 1259 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
COON Gavi ciccnutelirancicmeacinan 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260 
Agriculture Decisions cited by 
courts and other authorities. 1: 821; 2:809;3: 1195; 4: 1027; 5: 950; 6: 1218; 


7: 1262 
Commodities involved in PACA 
PROCES oc ccnne 1: 822; 2: 810; 3: 1196; 4:1028; 5: 951; 6: 1219; 
7: 1264 
Decisions and docket numbers 
arranged in consecutive 
i scncn tenatiiintnlannigs 1: 823; 2: 811; 3: 1200; 4: 1031; 5: 953; 6: 1221; 
7: 1266 
Docket numbers and decisions 
arranged in consecutive 
Se eee eye aes 1: 825; 2: 813; 3: 1203; 4: 1034; 5: 956; 6: 1225; 
7:1270 


*HistoricaL Nots.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 
A. D. 435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled. 
1A. D. 819) as precedents because of lack of regulation requiring current assets to ex 
current liability by at least 25 percent of average weekly purchases. Since that decision, 
regulation (9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has 
been promulgated. Inre Albert Bree, 3 A. D. 255 (1944).—Ed. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(No. 2268) 


In re BaBYLoN MitK AND Cream Company. AMA Doc. No. 27-80. 
Decided November 19, 1949. 


Order No. 27—Revision of Prior Decision and Order 


Paragraph 28 contained in the decision and order of October 4, 1949 (8 A. D. 
1083), is revised to read as follows: “Petitioner makes much of the differ- 
ences between wholesale prices for ‘outside’ cream and plain condensed milk 
and the prices for cream and condensed milk regulated by the Order. How- 
ever, the payment provisions in issue covered much more than the ‘outside’ 


cream situation * * *” 
Mr. Harry Polikoff, of New York, N. Y., for petitioner. 
Decision by Thomas J. Flavin, Judicial O ficer 
SUPPLEMENTAL ORDER 


On October 11, 1949, petitioner filed a Petition for Correction of the 
Decision and Order entered in this proceeding on October 3, 1949.* 
The petition specifically states that it “does not take the form of a 
petition for reconsideration or reargument, because it pertains only 
to correction of a patent error.” 

The petition states that the following sentences appearing in the 
full paragraph contained on page 28 of the Decision and Order are 


not true: 


“Petitioner makes much of the differences between wholesale prices for ‘outside’ 
cream and plain condensed milk and the prices paid by a handler operating a 
pool plant under the order to producers for milk utilized in such products. Peti- 
tioner adds the amounts of the compensatory payments to the wholesale prices 
and describes as ‘excess’ or ‘penalty’ the amounts by which this total exceeds 
the cost of the operator of a pool plant. This does not strike us as an appro- 
priately correct comparison. The New York approved cream prices are those 
paid to producers by a handler for the milk equivalent of the products. These 
latter prices do not include processing and handling costs and are not the whole- 


sale prices for pool cream.” 


*8 A. D. 1083. 
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By a letter dated October 20, 1949, the Petition for Correction was 
withdrawn, the letter saying, 

“The statutory period for appeal from said ruling is now about to expire, 
necessitating that the required bill in equity be prepared upon the basis of the 
ruling as filed.” 

While petitioner has withdrawn the petition for correction, never- 
theless we ought to agree with petitioner that the statements objected 
to are not accurate. Petitioner at times did refer to materials in the 
1946 hearing consisting of class prices under the order rather than 
wholesale prices to support the contention that the payment required 
by the order is contrary to the testimony in the promulgation records 
and excessive from the standpoint of such testimony (e. g., see pages 
11 and 13 of Petitioner’s Brief before the Judicial Officer citing Ex- 
hibit 55 of the 1946 promulgation hearing record). Nevertheless, 
where petitioner was discussing the hearing leading to the August 1, 
1945, amendments and where petitioner added on the compensatory 
payments to outside “cream” and “condensed” milk prices and de- 
scribed the excess over New York prices as a “penalty”, the New York 
prices were wholesale prices (e. g., page 10 of Petitioner’s Brief before 
the Judicial Officer where petitioner invokes the Revised Schedule 


"4" ¥ 


Therefore, the full paragraph contained on page 28 of the Decision 
and Order is revised to read as follows: 


“Petitioner makes much of the differences between wholesale prices for ‘out- 
side’ cream and plain condensed milk and the prices for cream and condensed 
milk regulated by the order. However, the payment provisions in issue covered 


much more than the ‘outside’ cream situation * * *” 


(No. 2269) 


In re Tue Bascock Datry Company Er at. AMA Doc. No. 30-4. 
Decided November 15, 1949. 


Order No. 30—Denial of Petition for Interim Relief—Failure to Show 
Irreparable Damage 


Handlers’ request in their petition that the market administrator’s requirement 
of a written authorization by producers for all deductions from minimum 
payments to producers by handlers be suspended pending the outcome of 
the proceeding involving petitioners’ attack upon the validity of the market 
administrator’s requirement, denied, since the petition for interim relief 
does not show that petitioners will suffer irreparable damage during the 
pendency of the proceeding or that the market administrator’s requirement 
is of such a nature as to warrant the granting of interim relief. 
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Daniels, Harter and Swope, of Harrisburg, Pennsylvania, for petitioner. Mr. 
John M. Durbin, for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DENIAL OF PETITION FOR INTERIM RELIEF 


In this proceding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 601 
et seq.) , the petitioners, nine handlers subject to Order No. 30, regulat- 
ing the handling of milk in the Toledo, Ohio, marketing area, filed a 
petition attacking the validity of a requirement of the market adminis- 
trator for the order. The requirement protested is written authoriza- 
tion by producers for all deductions from minimum payments to 
producers by handlers. A request in the petition that the market 
administrator’s requirement be suspended pending the outcome of the 
proceeding was denied on January 25, 1949. Subsequently, petitioners 
filed a petition for interim relief asking once more that the market 
administrator’s requirement be suspended pending the outcome of 
the proceeding. An answer was filed by the Assistant Administrator, 
Production and Marketing Administration. 

We are not convinced by the petition for interim relief that peti- 
tioners will suffer irreparable damage during the pendency of the 
proceeding or that the market administrator’s requirement is of such 
a nature as to warrant the granting of interim relief. Accordingly, 
the petition for interim relief is denied. 


(No. 2270) 


In re Cuartes B. Grapy. CEA Doc. No. 49. Decided November 21, 
1949. 


Disciplinary Proceeding—Revocation of Registration—Wrongful Handling of 
Customer’s Funds 


Where in a disciplinary proceeding under the act, the complaint, in substance, 
charged respondent, a futures commission merchant, with wrongful conduct 
in his handling of a customer’s funds in violation of the act, it is held, 
that on the evidence before the Judicial Officer, respondent's wrongful acts 
were Clearly wilful and, therefore, his registration as a futures commission 
merchant should be revoked.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Approval of Granting of Motion to Dismiss in Part 


Motion to dismiss proceeding granted by referee insofar as the motions applied 
to charges involving transactions with customers other than K. B. U., 
approved.* 


Acts Constituting Fraud and Deceit in Violation of Act 


Where respondent secured funds from a customer through misrepresentation, 
and altered a statement of purchase and sale to make it appear that the 
transactions were for the account of the customer rather than for respond- 
ent, held that the wrongful securing of the funds constitutes a fraud upon 
the customer and that the alteration was intended to deceive the customer, 
both in violation of section 4b of the act.* 


Commingling of Funds as Constituting Conversion in Violation of Act 


Commingling of funds received from a customer with the bank account of re- 
spondent amounts to a conversion of such funds in violation of section 4d 
(2) of the act.* 


Violation of Act—False Representation as to Purported Purchases on Contract 


Market 


Respondent’s false representation to a customer that purchases had been made 
for her on a contract market constitutes a violation of section 4h (2) of 
the act.* 


Approval of Denial of Respondent’s Motions to Dismiss 


Respondent’s motion to dismiss the complaint in its entirety was properly de- 
nied since there is evidence to sustain the charges with reference to respond- 
ent’s transactions with the customer; the denial of his motion to postpone 
further hearing of the matter until after disposition of the criminal case 
pending against him and involving the same matter was justified because 
his contention that his constitutional rights might be prejudiced is without 
merit, since the record shows that respondent chose not to testify and no 
attempt was made to compel him to do so.* 


Denial of Request for Finding of Fact Approved—Evidence 


Denial of respondent’s request for a finding of fact that he borrowed the funds 
in question in order to make purchases for his own account, approved, as 
the only evidence in the record on this point shows that the customer did not 
transfer the funds to respondent as a loan.* 


Seriousness of Violation of Act—Congressional Intent—Mitigation of Offenses 


The fact that respondent repaid the customer the funds that he had wrongfully 
obtained from her only after she had employed an attorney to obtain re- 
dress carries little weight in mitigation of offenses, as the congressional in- 
tent in passing the act was the protection of customers of registered futures 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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commission merchants against a complete disregard of the trust relationship 
between such merchants and their customers.* 


Mr. Benj. M. Holstein for complainant. Mr. Maurice J. Walsh, of Chicago, Illi- 
nois, for respondent. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial O fiicer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U. S. C. Chapter 1) initiated by a complaint issued by the 
Secretary of Agriculture on August 31, 1948. The complaint, in sub- 
stance, charged the respondent, a futures commission merchant, with 
wrongful conduct in his handling of customers’ funds, in violation of 
sections 4b, 4d(3) and 4h(2) of the act (7 U.S. C. 6b, 6d(2), 6h(2)). 

Earl J. Smith, a hearing examiner of the United States Department 
of Agriculture, was assigned as referee in the proceeding. Following 
motions by counsel for both the complainant and the respondent, the 
dates for answer and hearing were deferred indefinitely because a 
criminal proceeding, involving respondent and based upon the same 
subject matter as the administrative proceeding, was pending in a 
United States District Court and was about to come to trial. On 
March 24, 1949, counsel for the complainant filed a motion asking that 
a time be fixed for answer and hearing, pointing out that the trial of 
the criminal case had been postponed to October 10, 1949. Counsel 
for respondent filed an answer opposing this motion. The referee, 
on April 26, 1949, ordered that an answer to the complaint be filed 
by May 10, 1949, and that a hearing be held on May 26,1949. On May 
5, 1949, respondent filed a motion to vacate this order and requested 
that the matter be certified to the Secretary of Agriculture for his 
decision. The complainant filed an answer to this motion and also 
requested such certification. The matter was so certified and on May 
13, 1949, an order was issued directing that the hearing be held at the 
time fixed by the referee but that no answer to the complaint need be 
filed (8 A. D. 506). The hearing was held at Chicago, Illinois, on 
May 26, 1949. 

At the close of the Government’s presentation of the evidence, coun- 
sel for respondent moved to dismiss the complaint for insufficiency 
of evidence and on the ground that the respondent’s current registra- 
tion was not involved, since his registration for the year 1947, when the 
alleged violations occurred, had expired, and moved further that the 
hearing be postponed to a date subsequent to the hearing of the crimi- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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nal case. The motion to dismiss was granted by the referee insofar 
as it applied to charges involving transactions with customers other 
than a Kathryn B. Ungar and this action is hereby approved. The 
other motions were denied. Counsel for the respondent then an- 
nounced that no evidence would be offered on behalf of the respondent, 
and rested his case. 

Respondent did not appear at the hearing but was represented by 
Maurice J. Walsh, his attorney. The complainant was represented 
by Benjamin M. Holstein, attorney, Office of the Solicitor, United 
States Department of Agriculture. 

On August 12, 1949, the referee filed a report recommending that 
the registration of the respondent as a futures commission merchant be 
revoked. Neither the complainant nor the respondent filed excep- 
tions to the referee’s report. 


FINDINGS OF FACT 


1. The respondent, Charles B. Grady, also known as Bern Grady 
and Bernard Grady, is an individual residing at 754614 Saginaw Ave- 
nue, Chicago, Illinois. At the time of the transactions involved in 
this proceeding he was a member of the Chicago Open Board of Trade, 
a duly designated contract market under the Commodity Exchange 


Act. He was during such time registered as a futures commission 
merchant under the Commodity Exchange Act and is now so 
registered. 

2. On or about May 17, 1947, the respondent represented to Kathryn 
B. Ungar that he had purchased 10,000 bushels of corn futures on the 
Chicago Open Board of Trade for her account and that she had an 
accrued profit of $350 as a result of such purchase. Kathryn B. Ungar 
then delivered $2,500 to the respondent to margin, guarantee and se- 
cure the purchase. No such purchase for the account or benefit of 
Kathryn B. Ungar had been executed. The respondent deposited 
the $2,500 in his personal bank account. 

8. On or about June 1, 1947, the respondent recommended to Kath- 
ryn B. Ungar that she purchase an additional 10,000 bushels of corn 
futures. She authorized the respondent to make such purchase for 
her account and delivered $2,500 to him to margin, guarantee and 
secure it. The respondent received that sum of money and deposited 
it in his personal bank account. He subsequently delivered to Kathryn 
B. Ungar a statement purporting to show that he had purchased for 
her account, through Joseph D, Feeney & Company, 10,000 bushels 
of December corn futures on the Chicago Open Board of Trade at 
$1.585% per bushel. No such purchase had been executed for the 
account of Kathryn B. Ungar. The respondent had executed a pur- 
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chase of 10,000 bushels for his personal account and received from 
Joseph D. Feeney & Company a statement showing such purchase in 
his own name and for his own account. The respondent altered the 
statement to show the purchase as having been made for the account 
of Kathryn B. Ungar and delivered the altered statement to her. 

4, The conduct of the respondent in obtaining the aforementioned 
sums from Kathryn B. Ungar was wilful and fraudulent. 

5. The transactions in commodity futures described in paragraphs 2 
and 3 were capable of being used for hedging transactions in inter- 
state commerce in corn or the products or by-products thereof, or for 
determining the price basis of transactions in interstate commerce in 
corn, or for delivering corn sold, shipped or received in interstate 
commerce. 

6. After Kathryn B. Ungar had turned the matter over to her at- 
torney, the respondent made restitution of the $5,000 which he had 
received from her. 

CONCLUSIONS 


The complainant contends that the respondent violated Sections 4b, 
4d (2) and 4h (2) of the Commodity Exchange Act. Section 4b (7 
U. S. C. 6b) makes it unlawful for a member of a contract market, in 
connection with transactions in commodity futures on behalf of any 
person, to cheat or defraud or to attempt to cheat or defraud such 
person or to make a false report or statement to, or to deceive or at- 
tempt to deceive any such person. Section 4d (2) (7 U.S. C. 6d (2)) 
requires that a futures commission merchant treat and deal with 
money or property received by him to margin, guarantee or secure 
trades or contracts of his customers as belonging to the customer, and 
prohibits the commingling of such funds with funds of his own. Sec- 
tion 4h (2) (7 U.S. C. 6h (2)) makes it unlawful for any person, in 
connection with handling an order or contract for the purchase or 
sale of any commodity for future delivery, falsely to represent that 
it has been executed on a contract market. 

Securing of funds from Mrs. Ungar, by misrepresentation, by the 
respondent constituted a fraud on Mrs. Ungar. Also the alteration of 
the statement of purchase and sale to make it appear that it was for 
the account of Mrs. Ungar, rather than for the respondent, obviously 
was for the purpose of deceiving her in violation of section 4b, Com- 
mingling the funds received from Mrs. Ungar in the bank account of 
the respondent amounted to a conversion of them in violation of sec- 
tion 4d (2). The respondent’s representation to Mrs. Ungar that these 
purchases had been made for her on a contract market was a violation 
of section 4h (2). 
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As to the motions filed by the respondent at the close of the hear- 
ing, it is clear that there was evidence to sustain the charges in refer- 
ence to respondent’s transactions with Mrs. Ungar. Respondent’s 
motion to dismiss the complaint in its entirety was properly denied. 
Respondent’s motion to postpone further hearing of the matter until 
after disposition of the criminal case was in substance the same as his 
earlier motion which was passed upon in the order of May 18, 1949 
(8 A. D. 506). It was based, in substance, on the contention that this 
hearing would require the testimony of the respondent and that his 
testimony in this proceeding might be used against him in the crim- 
. inal proceeding, thus compelling him to become a witness against him- 
self in violation of the Constitution of the United States. The clear an- 
swer to that contention is that he chose not to testify, and no attempt 
was made to compel him to do so. The Congress, in enacting the 
Commodity Exchange Act and in providing for both administrative 
and criminal proceedings for violations of its terms, made no provision 
for the deferment of either type of proceeding during the pendency 
of the other. Under the circumstances, it is concluded that the re- 
spondent’s constitutional rights have not been prejudiced because of 
the fact that the hearing in the administrative proceeding was held 
prior to the final disposition of the criminal proceeding. 

The motion to dismiss on the ground that the respondent’s current 
registration was not involved and that his registration for the year 
1947, when the violations occurred, had expired was also passed upon 
in the order of May 13, 1949, referred to above. The act authorizes 
the Secretary to proceed against any person who is violating or has 
violated the provisions of the act. There is nothing in the act which 
says that this violation must have occurred during the registration 
period in which a suspension or revocation takes places. 

The respondent has requested a finding of fact to the effect that 
he borrowed the $5,000 from Mrs. Ungar in order to make purchases 
for his own account. The only evidence in the record on that point 
is that Mrs. Ungar did not transfer these funds to the respondent as 
aloan. Therefore, such a finding is unjustified. 

The offenses proved against the respondent are serious. They vio- 
late the provisions of the Commodity Exchange Act in which Congress 
provided for, among other purposes, the protection of customers of 
registered futures commission merchants against a complete disre- 
gard of the trust relationship between such a merchant and his cus- 
tomers. The fact that the respondent repaid Mrs. Ungar the money 
that he had wrongfully obtained from her, but only after she had 
employed an attorney to obtain redress, carries little weight in miti- 
gation of the offenses. On the evidence before us, his wrongful acts 
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were clearly wilful. Under such circumstances, we conclude that his 
registration as a futures commission merchant should be revoked. 


ORDER 


Effective on the 30th day after the date of this order, the registra- 
tion of Charles B. Grady as a futures commission merchant is revoked. 
This order shall not affect the right of the respondent to trade on his 
own account as an individual. 

A copy of this decision and order shall be sent by registered mail 
to the respondent and to each contract market under the act. 


(No. 2271) 
Inre Isom Martin. P&S Doc. No. 1823. Decided November 15, 1949. 


Suspension of Registration—Failure to Maintain Bond 


Respondent ordered to cease and desist from engaging in the business of buying 
on his own account livestock in interstate commerce as a dealer without 
maintaining a reasonable bond, and his registration as a dealer is suspended 
until such time as he complies with bonding provisions of the act and regu- 
lations, but in no event for a period less than 30 days.* 


Mr. Jerome S. Ducrest for complainant. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial O ficer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), instituted by a complaint 
filed February 21, 1949, by the Director of the Livestock Branch, Pro- 
duction and Marketing Administration. It was alleged in the com- 
plaint that the respondent, Isom Martin, while registered as a dealer 
under the provisions of the act, purchased considerable quantities of 
livestock at two posted stockyards without having maintained a rea- 
sonable bond or an equivalent thereof satisfactory to the enforcement 
agency of the Department, as required by the act and the regulations. 
Service of the complaint was acknowledged by the respondent, but no 
answer was filed or oral hearing requested. Therefore, under the 
rules of practice applicable to proceedings under the act (9 CFR 
202.9) , the respondent is deemed to have admitted the material facts of 
the complaint and waived the right to an oral hearing. 

On July 138, 1949, the hearing examiner assigned to this proceeding, 
Mr. John J. Curry, filed a report, containing suggested findings of 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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fact and conclusions, and a recommendation that the respondent be 
ordered to cease and desist from the alleged violations of the act, and 
that his registration be suspended until he has provided the required 
bond, such suspension in no event to be for less than 30 days. Neither 
party filed exceptions to the report, but on August 4, 1949, a letter 
was received from the respondent setting out briefly his reason for 
not furnishing the required bond. This letter will be referred to 
more specifically later. 
FINDINGS OF FACT 


1. The respondent, Isom Martin, Lamar, Colorado, is registered with 
the Secretary of Agriculture as a dealer and is engaged in the business 
of buying and selling livestock for his own account. At all times 
material herein he was subject to the provisions of the act and the 
regulations issued pursuant to it. 

2. The McKinley-Winter Livestock Commission Company, La 
Junta, Colorado, and the Arkansas Valley Sales Company, Lamar, 
Colorado, were at all times mentioned herein posted stockyards under 
the provisions of the act. 

3. The respondent, on at least thirteen different dates during the 
period from August 17, 1948, through November 9, 1948, engaged ia 
the business of buying on his own account livestock in interstate com- 
merce as a dealer within the meaning of the act at the McKinley- 
Winter Livestock Commission Company stockyard without main- 
taining a reasonable bond or its equivalent, as required by the act and 
the regulations, in that : 

(a) On or about August 17, 24, and 31, 1948, the respondent pur- 
chased at such stockyard 48, 23 and 154 cattle, respectively. 

(b) On or about September 7, 14, 21, and 28, 1948, the respondent 
purchased at such stockyard 84, 147, 172, and 114 cattle, respectively. 

(c) On or about October 5, 12, 19, and 26, 1948, the respondent pur- 
chased at such stockyard 314, 284, 4, and 256 cattle, respectively. 

(d) On or about November 2 and 9, 1948, the respondent purchased 
at such stockyard 352 and 239 cattle, respectively. 

(e) At divers other times during August, September, October, and 
November, 1948, the respondent purchased cattle at such stockyard. 

4. The respondent, on three different dates during the period from 
October 14, 1948, through October 28, 1948, engaged in the business 
of buying on his own account livestock in interstate commerce as & 
dealer within the meaning of the act at the Arkansas Valley Sales 
Company stockyard without maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations, in that: 

(a) On or about October 14, 1948, the respondent purchased at such 
stockyard 1 head of cattle. 
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(b) On or about October 21, 1948, the respondent purchased at such 
stockyard 112 cattle. 
(c) On or about October 28, 1948, the respondent purchased at such 


stockyard 31 cattle. 
CONCLUSIONS 


Under the Packers and Stockyards Act as amended and supple- 
mented (42 Stat. 159, as amended; 7 U. S. C. 181 e¢ seg.; and Public 
Law No. 129, 78th Cong., approved July 12, 1943) and regulations 
issued for its enforcement (9 CFR 201.27), dealers such as the respond- 
ent are required to maintain “a reasonable bond or its equivalent satis- 
factory * * * tosecure the performance of obligations incurred” 
as a dealer at a posted stockyard. This bond requirement is a manda- 
tory one, the protection of shippers’ proceeds being one of the import- 
ant objectives of the act. A registrant under the act is charged with 
knowledge of its existence, and with strict compliance with its terms. 

The respondent in this proceeding has not denied that he knew of 
or failed to comply with the above-mentioned requirements as to bond. 
In his letter, received on August 4, 1949, subsequent to the issuance 
of the examiner’s report, he sought to explain his action by stating 
that when he started “working with” a designated livestock com- 
mission firm he let his bond lapse, it being his “understanding that 
since they paid for the cattle” he did not need a bond. The wording 
of his letter was ambiguous and its full import is difficult to under- 
stand. However, under any construction given to it, his explanation 
is not a sufficient excuse for not maintaining the required bond. Per- 
sons transacting business with dealers such as the respondent are 
entitled to the full protection afforded to them by the act and regula- 
tions. The respondent’s failure to provide a satisfactory bond or 
equivalent amounts to an unfair, unjustly discriminatory or decep- 
tive practice, in connection with buying and selling livestock, in 
violation of section 312a of the act (7 U.S. C.213a). Officials charged 
with administering and enforcing the act cannot overlook such obvi- 
ous violations as those committed by the respondent. Under the 
circumstances, the respondent (1) should be ordered to cease and 
desist from continuing to violate the aforementioned provisions of 
the act and regulations and (2) his registration as a dealer should be 
suspended until he has achieved full compliance with respect thereto, 
such suspension in no event to be for a period of less than 30 days. 


ORDER 


The respondent, Isom Martin, shall cease and desist from continu- 
ing to violate the aforesaid provisions of the Packers and Stockyards 
Act and the regulations issued pursuant thereto. Respondent’s regis- 
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tration as a dealer is suspended, beginning on the effective date of 
this order, until such time as he has complied with the bonding pro- 
visions of the aforesaid act and regulations but in no event shall such 
suspension be for a period of less than 30 days. Except as to service 
this order shall become effective on the 20th day after this date, 
Copies hereof shall be served on the parties. 


(No. 2272) 


In re Marker Agencies at Unton Stock Yarns, Cuicaco, ILLiNo1, 
P&S Doc. No. 402. Decided November 25, 1949. 


Continuation of Rates and Charges 


Upon petition by the Livestock Branch, the order of October 27, 1948, as amended 
by the order of December 20, 1948, is continued in effect to and including 
November 1, 1950, and for good cause shown, this order shall become effec- 
tive in less than thirty days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


The respondents are now operating under an interim order issued on 
October 27, 1949, continuing in effect the order of October 27, 1948 
(7 A. D. 974), as amended by the order dated December 20, 1948 (7 
A. D. 1194), to and including December 2, 1949. 

The interim order was issued for the reason that respondents had 
not filed an answer to the petition filed by the Livestock Branch on 
October 7, 1949. In the absence of some order which would become 
legally effective on November 2, 1949, respondents would have been 
required to assess the rates and charges provided for in the basic order 
of March 12, 1934. Such a situation would have caused confusion and 
disrupted the orderly processes of marketing at the stockyard. 

Notice of the petition filed by the Livestock Branch on October 7, 
1949, was published in the Federal Register on October 12, 1949 (14 
F. R. 6184). No interested party has notified the Hearing Clerk of a 
desire to be heard in the matter. A copy of the petition was served 
upon respondents who have not answered although the time for filing 
an answer expired on October 31, 1949. 

The petition requests that an order be issued providing for continua- 
tion of the current rates and charges to and including November 1, 
1950. The petition recites that the request is made for the reason that, 
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in the absence of some further temporary order, respondents will be 
required to assess those rates and charges provided for in the order of 
March 12, 1934. The petition further states that conditions generally 
have changed since 1934 to such an extent that reduction of respond- 
ents’ charges to conform to those charges authorized by the 1934 order 
would not only work a hardship upon respondents but adversely affect 
marketing conditions. 

In view of the statements contained in the petition, which have not 
been controverted, it appears to be in the public interest to grant the 


. petition. Accordingly, the order of October 27, 1948, as amended by 


the order of December 20, 1948 is continued in effect to and including 
November 1, 1950. 

The respondents who have been assessing the current rates for more 
than a year need no time to prepare for and be ready to comply with 
the provisions of this order. This order will not become effective until 
December 2, 1949. It is in the public interest that this order be effec- 
tive on December 2, 1949, lest there be confusion or disruption of the 
processes of the stockyard. Accordingly, good cause is found for 
making this order effective in less than thirty days. 

This order shall become effective on December 2, 1949, and remain 
in effect until the close of business on November 1, 1950, unless changed 
by further order before that date. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(No. 2273) 


Ernest E. Fapiter Company v. J. DiCora & Company. PACA Doc. 
No. 4822. Decided November 1, 1949. 


Denial of Petition for Reargument and Reconsideration—Evidence—Terms of 
Contract 


Where respondent filed petition for reargument and reconsideration of decision 
which held contract of sale did not specify a particular brand of tomatoes 
and respondent’s rejection of carload containing several brands was without 
reasonable cause, and respondent contends that the decision is erroneous 
because contract was for “Tom Tex” brand, held, that the best manifestation 
of the agreement was the memorandum of sale containing no reference to 
brand and, therefore, the petition is denied.* 


Mr. Harvey Miller, Jr., of Miller & Miller, of Pittsburgh, Pennsylvania, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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ORDER DENYING RESPONDENT’S PETITION FOR REARGUMENT AND 
RECONSIDERATION 










On June 24, 1949, a decision and order were issued by the Judicial 
Officer in this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
It was concluded that respondent rejected without reasonable cause a 
carload of tomatoes purchased from complainant. Respondent was 
ordered to pay to complainant $906.45, with interest. 

On July 5, 1949, and within the time provided by the rules of prac- 
tice, respondent filed a petition for reargument and reconsideration. 
Respondent contends that the decision is erroneous in finding and con- 
cluding that the contract entered into by the parties did not specify a 
particular brand of tomatoes. As in the original proceeding, respond- 
ent’s position is that the contract was for “Tom Tex” brand tomatoes 
and, since the tomatoes shipped by complainant included other brands, 
the rejection was not without reasonable cause. 

The transaction in this proceeding was negotiated between com- 
plainant and respondent by a broker. Immediately after the telephone 
conversations between the broker and the parties, the broker prepared 
a memorandum containing, in pertinent part, the following: “One (1) 
car US # 1 Straight Pack, Globe Type, Tight Pack Texas Toma- 
toes.” The broker signed the original memorandum and two copies 
thereof, for complainant and gave them to John DiCola of respondent 
who thereupon signed them, At the oral hearing, DiCola testified 
that he agreed to purchase tomatoes on the representation by the 
broker that they would be of the “Tom Tex” brand. The broker testi- 
fied that complainant informed him that the tomatoes for sale were 
“Tom Tex” brand; that he told DiCola of the brand; and that DiCola 
agreed to purchase such tomatoes. While the broker stated that he 
assumed the mention of brand was inadvertently omitted from the 
memorandum of sale, he testified that brand is not generally of im- 
portance in sales of tomatoes; that he did not consider brand of im- 
portance in this case; and that he included mention of brand in the 
memorandum of sale only in the case of certain special packs of 
tomatoes, a situation that did not prevail here. In a letter to the 
Department dated February 12, 1947, complainant stated that the 
broker was notified not to make any representation as to brand because 
complainant was not sure of the brand in the particular car. 

The foregoing evidence presents a question of fact as to whether 
“Tom Tex” brand was understood to be one of the material contract 
terms; not merely whether this brand was mentioned during the con- 
versation between the broker and respondent. It seems to us, in view 
of the circumstances in this case, that the best manifestation of the 
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terms of the contract is the written memorandum which was signed by 
the broker and DiCola, rather than any subsequent testimony—in this 
instance after more than two years—of the parties and the broker. The 
conversations were fresh in mind when the broker and DiCola signed 
the memorandum and it is unlikely they would have signed unless it 
reflected their full understanding. 

It is concluded that the decision and order of June 24, 1949, are 
supported by the facts and the law applicable thereto, and the petition 
is hereby denied. 

This order shall be published. 

The reparation awarded in the order of June 24, 1949, shall be paid 
within 30 days from the date of this order. 


(No. 2274) 


In re Burkuarpt & Company. PACA Doc. No. 5162. Decided 
November 3, 1949. 


Revocation of License—Repeated and Flagrant Violation of Act—Failure to 
Account and to Pay Promptly and Fully 


Respondent’s failure to account and to pay promptly and fully, as set forth in 
the findings of fact herein, to its principal for commodities handled by re- 
spondent on consignment constitutes a repeated and flagrant violation of the 
act for which its license is revoked and the facts and circumstances 


published.* 

Mr. John T. Pearson, for Production and Marketing Administration. Burkhardt 
é Co., of St. Louis, Missouri, respondent pro se. Mr. John J. Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial O fiicer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 499a et seg.), instituted by the com- 
plaint of T. C. Curry, Chief of the Regulatory Division, Fruit and 
Vegetable Branch, Production and Marketing Administration, dated 
August 10,1949. It was alleged in the complaint that the respondent, 
Louis Block Produce Company, Inc., trading as Burkhardt & Com- 
pany, St., Louis, Missouri, had failed to account and to pay promptly 
and fully for numerous shipments of perishable agricultural commod- 
ities handled on an agency basis, in violation of Section 2 of the Act.” 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
27 U. 8. C. 499b. 
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A copy of the complaint was served on the respondent on August 17, 
1949. No answer to the complaint has been filed or oral hearing re- 
quested and, therefore, the respondent is deemed to have admitted the 
material facts of the complaint and waived its right to an oral hear- 
ing.? 

On September 29, 1949, the hearing examiner, John J. Curry, to 
whom this proceeding was assigned for disposition, filed a report 
recommending a conclusion that the respondent has repeatedly and 
flagrantly violated Section 2 of the Act, and that its license should be 
revoked and the facts and circumstances concerning such violations 
should be published. Neither party filed exceptions to the report. 


FINDINGS OF FACT 


1. The respondent, Louis Block Produce Company, a corporation 
trading as Burkhardt & Company, 1205 North Third Street, St. Louis, 
Missouri, during all the times material to this proceeding, was en- 
gaged in the business of handling celery on a consignment basis and 
selling that commodity in interstate commerce. The officers of the 
respondent corporation are Lee Burkhardt, president; Christine 
Burkhardt, vice president; and Theodore Maddox Ewing, Jr., secre- 
tary-treasurer. 

2. License No. 118536 was issued to the respondent on November 24, 
1948, and, unless renewed, will expire November 24, 1949. 

3. The respondent, in the course of interstate commerce, received 
from Peter Newhouse, Jr., Muskegon, Michigan, for handling on a 
consignment basis the 14 truckloads of celery described below, which 
the respondent sold for the approximate net proceeds therein speci- 
fied, but has failed, neglected, or refused to pay such proceeds to 
Peter Newhouse, Jr.: 

a. The 480 dozen, 33 half crates, and 359 bunches of celery received 
by truck on or about September 11, 1948, which the respondent sold 
for the net sum of $643.56 after deducting charges for commission and 
drayage. 

b. The 471 dozen, 2 crates, and 292 bunches of celery received by truck 
on or about September 13, 1948, which the respondent sold for the net 
sum of $537.94 after deducting charges for commission and drayage. 

c. The 535 dozen, 12 crates, and 364 bunches of celery received by 
truck on or about September 15, 1948, which the respondent sold for 
the net sum of $653.35 after deducting charges for commission and 
drayage. 

d. The 528 dozen, 327 bunches, and 14 crates of celery received by 
truck on or about September 16, 1948, which the respondent sold for 


*7 CFR 47.30 (b) (c). 
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the net sum of $626.91 after deducting charges for commission and 
drayage. 

e. The 392 dozen, 3 crates, and 330 bunches of celery received by 
truck on or about September 18, 1948, which the respondent sold for 
the net sum of $537.52 after deducting charges for commission and 
drayage. 

f. The 495 dozen, 44 crates, and 341 bunches of celery received by 
truck on or about September 21, 1948, which the respondent sold for 
the net sum of $600.34 after deducting charges for commission and 
drayage. 

g. The 534 dozen, 24 crates, and 345 bunches of celery received by 
truck on or about September 22, 1948, which the respondent sold for 
the net sum of $650.07 after deducting charges for commission and 
drayage. 

h. The 445 dozen, 8 crates and 351 bunches of celery received by 
truck on or about September 23, 1948, which the respondent sold for 
the net sum of $554.75 after deducting charges for commission and 
drayage. 

i. The 500 dozen, and 347 bunches of celery received by truck on or 
about September 25, 1948, which the respondent sold for the net 
sum of $577.97 after deducting charges for commission and drayage. 

j. The 477 dozen, 7 crates, 50-24 stalk bunches, and 332 bunches 
of celery received by truck on or about September 27, 1948, which the 
respondent sold for the net sum of $586.86 after deducting charges for 
commission and drayage. 

k. The 577 dozen, 6 crates, 23 half crates and 380 bunches of celery 
received by truck on or about September 29, 1948, which the respond- 
ent sold for the net sum of $661.77 after deducting charges for com- 
mission and drayage. 

1. The 400 dozen, 4 crates, 34-24 stalk bunches of celery received by 
truck on or about September 30, 1948, which the respondent sold for 
the net sum of $552.40 after deducting charges for commission and 
drayage. 

m. The 507 dozen, 11 crates, 62-24 stalk bunches and 330 bunches of 
celery received by truck on or about October 2, 1948, which the 
respondent sold for the net sum of $577.63 after deducting charges for 
commission and drayage. 

n. The 566 dozen, and 223 bunches of celery received by truck on 
or about October 5, 1948, which the respondent sold for the net sum 
of $485.23 after deducting charges for commission and drayage. 

4. The total net sum realized by the respondent for these 14 con- 
signed truckloads of celery was $8,246.30, and of this net sum the re- 
spondent has paid $220.11, leaving unpaid and due from the respondent 
to Peter Newhouse, Jr., a balance in net returns of $8,026.19. 
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5. The accounts sales rendered by the respondent to Peter New- 
house, Jr., for these 14 consignments of celery show total net proceeds 
of $8,220.11, and deducting therefrom the $220.11 paid on account, 
there remains an unpaid balance of $8,000 based on these accounts 
sales. 

6. For the $8,000 balance the respondent presented to Peter New- 
house, Jr., 40 signed but undated checks, each check being made pay- 
able to his order in the sum of $200; Peter Newhouse, Jr., dated and 
presented for payment two of these $200 checks and both of them 
were returned unpaid because of insufficient funds; in consequence, 
Peter Newhouse, Jr., declined to present for payment any more of 
these $200 undated checks. 

7. By registered letter, dated June 3, 1949, the respondent was 
notified of the violations alleged and afforded an opportunity to dem- 
onstrate or achieve compliance with the provisions of the Act requir- 
ing prompt payment for perishable agricultural commodities. The 
respondent has failed to make such payment. 


CONCLUSIONS 


The respondent’s failure to account and to pay promptly and fully 
to its principal for perishable agricultural commodities handled on 
consignment in interstate commerce, as set forth in the above findings 
of fact, constitutes a repeated and flagrant violation of Section 2 
of the Act,’ for which its license should be revoked and the facts and 
circumstances published, as authorized by Section 8 of the Act.‘ 


ORDER 


The license of Louis Block Produce Company, trading as Burk- 
hardt & Company, 1205 North Third Street, St. Louis, Missouri, under 
the Perishable Agricultural Commodities Act, is hereby revoked. Ex- 
cept as to service, this order shall become effective fifteen days after 
the date hereof, and the facts as set forth herein shall be published. 


(No. 2275) 


A. Dupa & Sons Cooperative ASSOCIATION v. GARNER Propuce Com- 
pany. PACA Doc. No. 5199. Decided November 7, 1949. 


Failure to Pay Purchase Price—Default 


Where respondent failed to pay for a truckload of celery and failed to file an 
answer, held, failure to file an answer constitutes an admission of the facts 


#7 U.S. C. 499b. 
*7 U.S. C. 499h. 
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alleged in the complaint, and failure to make payment is a violation of the 
act for which reparation should be awarded complainant.* 


A. Duda & Sons Cooperative Association, of Oviedo, Florida, complainant pro se. 
Mr. B. D. Mulwville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was received July 20, 1949. A formal com- 
plaint was filed September 12, 1949, alleging failure on the part of 
the respondent to pay $600, the purchase price of one truckload of 
celery purchased from the complainant on or about April 4, 1949. 
A copy of the report of investigation was served upon the complainant 
on September 29, 1949. On September 28, 1949, copies of the report 
of investigation and the formal complaint were served upon the 
respondent. 

At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter, and 
that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of hearing on the 
facts and be deemed to be an admission of the facts alleged in the 
complaint. The respondent has failed to file an answer and this pro- 
ceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a corporation, A. Duda & Sons Uuuperative As- 
sociation, whose address is Oviedo, Florida. 

2. Respondent is an individual, William Allen Garner, trading as 
Garner Produce Company, whose address is 1050 Murphy Avenue, 
S. W., Atlanta, Georgia. At the time of the transaction complained 
of herein respondent was not licensed but was subject to license under 
the act. 

3. On or about April 4, 1949, in the course of interstate commerce, 
complainant sold to the respondent one truckload of U. S. No. 1 
“Dandy” Brand Golden Celery, a total of 400 crates, at $1.50 per crate 
f. o. b., or a total purchase price of $600. 

4. On or about April 6, 1949, celery that conformed to the terms of 
the contract was delivered to the respondent in Florida and shipped 
by the respondent to Georgia. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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5. Respondent accepted the celery but has not paid the agreed pur- 
chase price of $600, or any part thereof. 

6. A formal complaint was filed July 20, 1949, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant one truckload of celery at the agreed price of $600; 
that the complainant delivered the commodity in accordance with the 
terms of the contract; and that respondent accepted the produce but 
has failed to pay any part of the purchase price. The failure of the 
respondent to pay the purchase price is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount of 
$600, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 


pay to complainant, as reparation, $600, with interest thereon at the 
rate of 5 percent per annum from May 1, 1949, until paid. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2276) 


In re Untrep Tomato Company, Inc. PACA Doc. No. 5136. Decided 
November 8, 1949. 


Revocation of License—Publication of Facts and Circumstances—Default 


Where respondent failed to pay promptly and fully for numerous shipments of 
commodities purchased by it, as set forth in the findings of fact, and failed 
to file an answer, it is held, that respondent’s failure to answer the com- 
plaint constitutes an admission of the material facts alleged therein and a 
waiver of its right to an oral hearing, and its failure to pay promptly and 
fully constitutes repeated and flagrant violations of the act which would 
justify a revocation of respondent’s license, and since its license has expired, 
it cannot be revoked, but the facts and circumstances should be published* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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Mr. E. D. Mulville, for Production and Marketing Administration. United 
Tomato Company, Inc., of Indianapolis, Indiana; respondent pro se. Mr. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seg.), insti- 
tuted by the complaint of T. C. Curry, Chief of the Regulatory Divi- 
sion, Fruit and Vegetable Branch, Production and Marketing Admin- 
istration, filed June 10, 1949. It was alleged in the complaint that the 
respondent, United Tomato Company, Inc., Indianapolis, Indiana, 
failed to pay promptly and fully for numerous shipments of perish- 
able agricultural commodities, in violation of Section 2 of the act.* 
A copy of the complaint was served on the respondent on June 18, 
1949. No answer to the complaint has been filed or oral hearing re- 
quested and, therefore, the respondent is deemed to have admitted 
the material facts of the complaint and waived its right to an 
oral hearing.? On September 20, 1949, the case was assigned to Hear- 
ing Examiner John J. Curry for handling. On September 23, 1949, 
the examiner issued a report recommending that the license of the 
respondent be revoked and that the facts and circumstances concern- 
ing the alleged violations be published as authorized by Section 8 of 
the act. No exceptions to the report have been filed. 


FINDINGS OF FACT 


1. The respondent, United Tomato Company, Inc., Indianapolis, 
Indiana, during all the times mentioned herein, was engaged in the 
business of buying tomatoes in interstate commerce. 

2. License No. 117,434 was issued to the respondent on October 4, 
1948, pursuant to the provisions of the Perishable Agricultural Com- 
modities Act and was in effect at all times material to this proceeding. 
Such license expired on October 4, 1949, and has not been renewed. 

3. On or about October 11, 1948, the respondent, in the course of 
interstate commerce, purchased from Bob Tankersley Produce Com- 
pany, Ed Couch, Texas, for $1,878.75, f. o. b. shipping point, 750 lugs 
of Bob’s Best Brand tomatoes contained in car PFE 64845 shipped 
from Isleton, California, on October 10, 1948, The respondent ac- 
cepted the shipment but has failed or refused to pay the full purchase 
price. 


17 U.S. C. 499b. 
79 CFR 47.30 (b) (c). 
37 U.S. C. 499h. 
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4. On or about October 14, 1948, the respondent, in the course of 
interstate commerce, purchased from Bob Tankersley Produce Com- 
pany, Ed Couch, Texas, for $1,835, f. o. b. shipping point, 750 lugs 
of 87% U.S. No. 1 quality tomatoes contained in car PFE 61514 
shipped from Isleton, California, on October 14, 1948. The respondent 
accepted the shipment but has failed or refused to pay the full pur- 
chase price. 

5. On or about October 15, 1948, the respondent, in the course of 
interstate commerce, purchased from Bob Tankersley Produce Com- 
pany, Ed Couch, Texas, for $1,797.50, f. o. b. shipping point, 750 lugs 
of 86% U.S. No. 1 quality tomatoes contained in car PFE 50826 
shipped from Isleton, California, on October 15, 1948. The respondent 
accepted the shipment but has failed or refused to pay the full pur- 
chase price. 

6. On or about October 20, 1948, the respondent, in the course of 
interstate commerce, purchased from Bob Tankersley Produce Com- 
pany, Ed Couch, Texas, for $1,770.80, f. o. b. shipping point, 720 lugs 
of 85% U.S. No. 1 quality tomatoes contained in car PFE 98321 
shipped from Isleton, California, on October 20, 1948. The respondent 
accepted the shipment, but has failed or refused to pay the full pur- 
chase price. For the four shipments described in paragraphs 8, 4, 
5 and 6 hereof, the respondent has paid on account the sum of $364.49, 
leaving due the Bob Tankersley Produce Company a balance of 
$6,917.56. 

7. On or about October 13, 1948, the respondent, in the course of 
interstate commerce, purchased from George Covert, Tracy, Califor- 
nia, for $1,792, f. o. b. shipping point, 780 lugs of 88% U.S. No. 1 
quality tomatoes contained in car ART 18273 shipped from Carbona, 
California, October 13, 1948. The respondent accepted the shipment 
but has failed or refused to pay the full purchase price. 

8. On or about October 15, 1948, the respondent, in the course of 
interstate commerce, purchased from George Covert, Tracy, Califor- 
nia, for $1,833, f. o. b. shipping point, 780 lugs of 88% U. S. No. 1 
quality tomatoes contained in car NWX 3298 shipped from Carbona, 
California, October 15, 1948. The respondent accepted the shipment 
but has failed or refused to pay the full purchase price. 

9. On or about October 18, 1948, the respondent, in the course of 
interstate commerce, purchased from George Covert, Tracy, Califor- 
Texas, for $2,043, f. o. b. shipping point, 700 lugs of U. S. No. 1 
quality tomatoes contained in car FGEX 14591 shipped from Car- 
bona, California, October 18, 1948. The respondent accepted the ship- 
ment but has failed or refused to pay the full purchase price. 
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10. On or about October 21, 1948, the respondent, in the course of 
interstate commerce, purchased from George Covert, Tracy Cali- 
fornia, for $1,782, f. o. b. shipping point, 780 lugs of 85% U.S. No. 1 
quality tomatoes contained in car ART 15863 shipped from Carbona, 
California, October 21, 1948. The respondent accepted the shipment 
but has failed or refused to pay the full purchase price. 

11. On or about October 22, 1948, the respondent in the course of 
interstate commerce, purchased from George Covert, Tracy, Califor- 
nia, for $1,792.50, f. o. b. shipping point, 780 lugs of 85% U.S. No.1 
quality tomatoes contained in car ART 19617 shipped from Carbona, 
California, October 22, 1948. The respondent accepted the shipment 
but has failed or refused to pay the full purchase price. For the 
five shipments described in paragraphs 7, 8, 9, 10, and 11 hereof, the 
respondent has paid on account the sum of $439.35, leaving due to 
George Covert a balance of $8,498.15. 

12. On or about October 22, 1948, the respondent, in the course of 
interstate commerce, purchased from Louis Hayman and George 
Covert, Tracy, California, for $1,627.25, f. o. b. shipping point, 700 
lugs of U. S. No. 1 tomatoes contained in car WRX 9064 shipped 
from Carbona, California, October 21, 1948. The respondent accepted 
the shipment and has paid on account to Hayman and Covert the 
sum of $81.36, leaving a balance of $1,545.89 which the respondent 
has failed or refused to pay. 

13. On or about November 10, 1948, the respondent, in the course 
of interstate commerce, purchased from G. E. Watson, Mercedes, 
Texas, for $1,739.50, f. o. b. shipping point, 481 lugs of Buddy Brand 
and 190 lugs of Blue Moon Brand tomatoes contained in car PFE 
63259 shipped from Mercedes, Texas, November 9, 1948. The respond- 
ent accepted the shipment and has paid on account to G. E. Watson 
the sum of $86.98, leaving a balance of $1,652.52 which the respondent 
has failed or refused to pay. 

14. On or about November 10, 1948, the respondent, in the course 
of interstate commerce, purchased from Crutchfield Brothers, Weslaco, 
Texas, for $2,043, f. o. b. shipping point, 700 lugs of U. S. No. 1 
tomatoes contained in car ART 20575 shipped from Carrizo Springs, 
Texas, November 9, 1948. The respondent accepted the shipment 
but has failed or refused to pay the full purchase price. 

15. On or about November 12, 1948, the respondent, in the course 
of interstate commerce, purchased from Crutchfield Brothers, Weslaco, 
Texas, for $2,323.75, f. o. b. shipping point, 765 lugs of U. S. No. 1 
tomatoes contained in car BREX 74931 shipped from Carrizo Springs, 

Texas, November 11, 1948. The respondent accepted the shipment, 
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but has failed or refused to pay the full purchase price. For the two 
shipments set forth above in paragraphs 14 and 15 the respondent 
has paid on account the sum of $218.34, leaving due to Crutchfield 
Brothers a balance of $4,148.41. 

16. On or about November 16, 1948, the respondent, in the course 
of interstate commerce, purchased from B & W Produce Co., McAllen, 
Texas, for $1,926.75, f. o. b. shipping point, 525 lugs of “Bart’s Super” 
85% U.S. No. 1 quality described as No. 1 and 175 lugs of “Well 
Known” U. S. No. 2 described as No. 2, tomatoes contained in car 
FGEX 57513 shipped from McAllen, Texas, November 11, 1948. 
The respondent accepted the shipment and has paid on account to 
B & W Produce Co., the sum of $96.34, leaving a balance of $1,830.41, 
but has failed or refused to pay the full purchase price. 

17. On or about November 17, 1948, the respondent, in the course 
of interstate commerce, purchased from Ernest E. Fadler Co., Kansas 
City, Missouri, while on track at Kansas City, for $2,800, f. o. b. 
shipping point, 700 lugs of U. S. No. 1 tomatoes contained in car 
NWX 2630 shipped from Pryor, Texas, on or about November 9, 
1948. The respondent accepted the shipment and has made a payment 
on account to Ernest E. Fadler Co. in the approximate sum of $140, 
leaving due a balance of $2,660, but has failed or refused to pay 
the full purchase price. 

18. On or about November 17, 1948, the respondent, in the course 
of interstate commerce, purchased from Trautmann and Squeri, Cin- 
cinnati, Ohio, for $2,863.50, f. o. b. shipping point, 780 lugs of tomatoes 
described as 85% No. 1 contained in car ART 21994 shipped from 
loading point in the State of Texas on or about November 16, 1948. 
The respondent accepted the shipment but has failed or refused 
to pay the full purchase price. 

19. On or about November 18, 1948, the respondent, in the course 
of interstate commerce, purchased from Trautmann and Squeri, Cin- 
cinnati, Ohio, for $3,081.50, f. o. b. shipping point, 780 lugs of U. S. 
No. 1 tomatoes contained in car ART 21720 shipped from Laredo, 
Texas, on or about November 18, 1948. The respondent accepted the 
shipment but has failed or refused to pay the full purchase price. 

20. On or about November 19, 1948, the respondent, in the course 
of interstate commerce, purchased from Trautmann and Squeri, Cin- 
cinnati, Ohio, for $3,078, f. o. b. shipping point, 780 lugs of U. S. 
No. 1 tomatoes contained in car ART 18591 shipped from Laredo, 
Texas, November 18, 1948. The respondent accepted the shipment 
but has failed or refused to pay the full purchase price. 

21. On or about November 22, 1948, the respondent, in the course 
of interstate commerce, purchased from Trautmann and Squeri, Cin- 
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cinatti, Ohio, for $2,925, f. o. b. shipping point, 780 lugs of U. S. No. 
1 tomatoes contained in car ART 19298 shipped from Laredo, Texas, 
November 22, 1948. The respondent accepted the shipment but has 
failed or refused to pay the full purchase price. 

22. On or about November 23, 1948, the respondent, in the course 
of interstate commerce, purchased from Trautmann and Squeri, Cin- 
cinnati, Ohio, for $2,507.25, f. o. b. shipping point, 780 lugs of U. S. 
No. 1 tomatoes: contained in car ART 24159 shipped from Laredo, 
Texas, November 22, 1948. The respondent accepted the shipment but 
has failed or refused to pay the full purchase price. 

23. On or about November 25, 1948, the respondent, in the course of 
interstate commerce, purchased from Trautmann and Squeri, Cin- 
cinnati, Ohio, for $2,167.50, f. o. b. shipping point, 780 lugs of tomatoes 
described as No. 1, contained in car ART 15171 shipped on or about 
November 24, 1948, from the loading point in the State of Texas. 
The respondent accepted the shipment but has failed or refused to 
pay the full purchase price. 

24. On or about November 25, 1948, the respondent, in the course of 
interstate commerce, purchased from Trautmann and Squeri, Cin- 
cinnati, Ohio, for $2,652, f. o. b. shipping point, 780 lugs of U.S. No. 
1 tomatoes contained in car ART 23776 shipped from Laredo, Texas, 
on or about November 24, 1948. The respondent accepted the ship- 
ment but has failed or refused to pay the full purchase price. For 
the seven shipments described in paragraphs 18, 19, 20, 21, 22, 23 and 
24 the respondent has paid on account the sum of $963.74, leaving due 
Trautmann and Squeri a balance of $18,311.01. 

25. On or about November 18, 1948, the respondent, in the course of 
interstate commerce, purchased from Doc Treon Produce Co., Browns- 
ville, Texas, for $2,583, f. o. b. shipping point, 730 lugs of U. S. No. 1 
tomatoes contained in car WFEX 65505 shipped from Elsa, Texas, 
on November 17, 1948. The respondent accepted the shipment and 
has paid on account the sum of $129.15, but has failed or refused to 
pay the Doc Treon Produce Co. the balance of $2,453.85 due on the 
full purchase price. 

26. On or about November 18, 1948, the respondent, in the course 
of interstate commerce, purchased from The Gateway Produce Co., 
Laredo, Texas, for $2,625, f. o. b. shipping point, 750 lugs of U. S. 
No. 1 tomatoes contained in car ART 19034 shipped from Laredo, 
Texas, November 18, 1948. The respondent accepted the shipment, 
but has failed or refused to pay the full purchase price. 

27. On or about November 18, 1948, the respondent, in the course of 
interstate commerce, purchased from The Gateway Produce Co., 
Laredo, Texas, for $2,812.50, f. o. b. shipping point, 750 lugs of U. S. 
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No. 1 tomatoes contained in car ART 16865 shipped from Laredo, 
Texas, November 18, 1948. The respondent accepted the shipment, 
but has failed or refused to pay the full purchase price. 

28. On or about November 20, 1948, the respondent, in the course of 
interstate commerce, purchased from The Gateway Produce Co., 
Laredo, Texas, for $2,587.25, f. o. b. shipping point, 730 lugs of U. S. 
No. 1 tomatoes contained in car ART 19597 shipped from Laredo, 
Texas, November 19, 1948. The respondent accepted the shipment, 
but has failed or refused to pay the full purchase price. 

29. On or about November 19, 1948, the respondent, in the course of 
interstate commerce, purchased from The Gateway Produce Co., 
Laredo, Texas, for $2,737.50, f. o. b. shipping point, 730 lugs of U. S. 
No. 1 tomatoes contained in car ART 16837 shipped from Laredo, 
Texas, November 19, 1948. Respondent accepted the shipment, but 
has failed or refused to pay the full purchase price. For the four 
shipments set forth above in paragraphs 26, 27, 28 and 29, the respond- 
ent has paid on account to The Gateway Produce Co. the sum of 
$538.11, leaving due a balance of $10,224.14. 

30. On or about November 20, 1948, the respondent, in the course 
of interstate commerce, purchased from The R. V. Dublin Co., Laredo, 
Texas, for $3,038.75, f. o. b. shipping point, 715 lugs of U. S. No. 1 
tomatoes contained in car MDT 4777 shipped from Laredo, Texas, on 
November 20, 1948. Respondent accepted the shipment and has paid 
on account the sum of $151.94 but has failed or refused to pay The 
R. V. Dublin Co. the balance of $2,886.21 due on the full purchase 
price. 

31. On or about November 24, 1948, the respondent, in the course of 
interstate commerce, purchased from Trulyn Shippers, Edinburg, 
Texas, for $2,730, f. o. b. shipping point, 780 lugs of U. S. No. 1 
tomatoes contained in car ART 17516 shipped from Edinburg, Texas, 
November 24, 1948. The respondent accepted the shipment but has 
failed or refused to pay the full purchase price. 

32. On or about November 24, 1948, the respondent, in the course of 
interstate commerce, purchased from Trulyn Shippers, Edinburg, 
Texas, for $2,925, f. o. b. shipping point, 780 lugs of U. S.:No. 1 
tomatoes contained in car ART 21356 shipped from Edinburg, Texas, 
November 24, 1948. The respondent accepted the shipment, but has 
failed or refused to pay the full purchase price. For the two ship- 
ments described in paragraphs 31 and 32 the respondent has paid on 
account to Trulyn Shippers the sum of $282.75, leaving due a balance 
of $5,372.25. 

33. On or about November 26, 1948, the respondent, in the course of 
interstate commerce, purchased from Wesco Foods Co., Chicago, 
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Illinois, for $3,511.50, f. o. b. shipping point, 700 lugs of U. S. No. 1 
tomatoes contained in car WFEX 49968 shipped from Fletcher’s 
Siding, Florida, on or about November 24, 1948. The respondent 
accepted the shipment and has paid on account to Wesco Foods Co. 
the sum of $175.58, but has failed or refused to pay the balance of 
$3,335.92 due on the full purchase price. 

34. By a letter, dated April 21, 1949, the agency of the Department 
of Agriculture charged with the enforcement of the act notified the 
respondent of the violations alleged in the complaint and afforded the 
respondent an opportunity to demonstrate or achieve compliance with 
the provisions of the act requiring payment for perishable agricultural 
commodities purchased in interstate commerce. No reply has been 
made to the communication. 


CONCLUSIONS 


The respondent’s failure to pay promptly and fully for perishable 
agricultural commodities purchased in interstate commerce, as set 
forth in the above findings of fact, has constituted repeated and 
flagrant violations of Section 2 of the act,* which would justify an 
order that its license be revoked and that the facts and circumstances 
be published, as authorized by Section 8 of the act.’ Since the license 
has expired, it cannot be revoked, but the facts and circumstances 


should be published. 
ORDER 


The facts and circumstances, as set forth herein, shall be published. 
Except as to service, this order shall become effective fifteen days after 
the date hereof. Copies of this document shall be served on the parties. 


(No. 2277) 
PACA Doe. No. 4952.* Decided November 8, 1949. 


Dismissal—Failure to Prove Binding Contract—Agency 


Where complainant’s sales agent negotiated through a broker in effort to sell 
frozen prunes to respondent who signed a contract to purchase the prunes 
and thereafter requested the broker to cancel it because sugar was not 
available for processing, but complainant subsequently to the cancellation 
of the contract signed it without knowledge of the request for cancellation 
made to its agent, it is held, that complainant has failed to prove that a 
binding contract was entered into by the parties and, therefore, the com- 
plaint should be dismissed.** 


57U. 8. C. 499h. 
*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Complainant pro se. Respondents pro se. Mr. Raymond M. Freed, of St. Louis, 
Missouri, for other respondent. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seg.). In a formal 
complaint filed January 26, 1948, complainant asks for the recovery of 
reparation in the amount of the loss which resulted from the rejection 
of 300 barrels of frozen prunes by respondent * * *. It is al- 
leged that on or about July 26, 1946, complainant contracted in writing 
to sell the prunes to this respondent, the contract being negotiated 
through complainant’s agent, * * *, and two brokers, * * *, 
of which respondent * * * was a member, and respondent 
* * *, doing business under the name * * *. Complainant 
alleges further that the prunes were tendered to respondent * * * 
on or about September 30, 1946, by presenting a draft for 
the purchase price with the warehouse receipt attached ; that respond- 
ent refused to accept the prunes; and that complainant resold the 
prunes on or about May 27, 1947, and sustained a loss of $3,341.74. 

A copy of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent * * * on March 29, 1948. 
Copies of these documents were served upon respondent * * * 
on March 30, 1948, and upon respondent * * * the following day. 

Respondent * * * filed an answer to the formal complaint on 
April 19, 1948, in which it is alleged that about the middle of July 
1946, * * * solicited the sale to * * * of frozen prunes; 
that * * * advised that it might be interested if sugar for its 
preserving operations could be obtained and it would have more 
knowledge on the matter by the time a contract was entered into; 
and that on July 26, 1946, * * * advised that the prunes were 
available and * * * must sign a formal contract in order to 
tentatively hold the prunes, but the contract could be cancelled at 
any time before shipment, and * * * signed the formal contract 
on this condition. * * * alleges further that on or before August 
31, 1946, it notified * * * that it could not obtain the necessary 
sugar and to cancel the contract, and that this cancellation was made 
prior to the signing of the written contract by complainant. 

Respondents * * * filed separate answers on April 19, 1948, 
and May 6, 1948, respectively. Each respondent denies that it was 
subject to license under the act at the time of the transaction and also 
denies that any action on his part resulted in a loss to complainant. 
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None of the respondents requested an oral hearing. This pro- 
ceeding is handled under the shortened method of procedure as pro- 
vided in section 47.20 of the rules of practice (7 CFR 1945 Supp., 
47.20). Complainant filed an opening statement of facts and 
respondent * * * filedabrief. All of the parties requested that 
their pleadings and attached exhibits be considered as evidence. 


FINDINGS OF FACT 


1. Complaint, * * *, is a corporation whose post office 
addreasis * * *. 

2. Respondent, * * *, isa partnership composed of * * *, 
whose post office address is * * *. This respondent was not 
licensed under the act at the time of the negotiations involved herein, 
although it was subject to license. This respondent obtained a license 
on May 20, 1947, and at that time paid arrearage of $10 to cover the 
preceding period of one year. Respondent * * * is an indi- 
vidual who at the time of the negotiations was a salesman in the 
employ of the * * * whose post office address was * * *, 
The brokerage company was owned by * * * who died Decem- 
ber 29, 1946. * * * was not licensed at the time of the negotia- 
tions involved herein. Respondent * * * isan individual, doing 
business as * * *, whose post office address is * * *. This 
respondent was not licensed under the act, but was subject to license 
at the time of the negotiations. 

3. On July 15, 1946, complainant was in the process of negotiating 
for contracts for the sale of prunes and grapes to be obtained from 
growers and packed in the 1946 season. * * * was its sales agent. 
* * * were authorized by * * * toact as brokers in the nego- 
tiation of contracts for the prunes and grapes. 

4. On July 15, 1946, * * * notified * * *, by telephone, 
that complainant had for sale 300 barrels, of 50 gallons each, of 5 x 1 
frozen machine-pitted prunes, firm at opening price, with privilege 
of declining if price exceeded 9 cents per pound. The evidence fails 
to establish that * * * orally offered to purchase any prunes 
from complainant. 

5. On July 30, 1946, * * * forwarded to * * * an 
unsigned “Pacific Northwest F. O. B. Frozen Food Contract,” with 
typewritten terms relating the sale by complainant to * * * of 
300 barrels of 5 x 1 frozen machine-pitted prunes, firm at opening 
price, with privilege of declining if price exceeded 9 cents per pound. 
The form of contract, dated July 26, 1946, was received by * * * 
and was presented to and signed by * * * onor about August 15, 
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1946. The signed document was returned to complainant on August 
21, 1946. 

6. On August 30, 1946, * * * requested * * * to cancel 
the contract form because sugar was not available for its preserving 
operations. The latter notified * * * by letter dated August 31, 
1946, of this request, but on September 2 advised it to take no action 
on the request until further notice. 

7. On September 11, 1946, * * * wired * * * as follows: 

“* * * WIRES * * * NAMES OPENING PRICE FIVE PLUS ONE 
MACHINE PITTED ITALIAN PRUNES IN BARRELS 8% CENTS THIRTY 
POUND TINS 9% CENTS. THIS BARGAIN AND YOU SHOULD BE ABLE 
PREVAIL * * * APPROVE SIGN CONTRACT IF NOT YOU SHOULD 
HAVE NO TROUBLE SELLING ELSEWHERE * * *” 

8. On September 16, 1946, complainant signed the contract form 
without actual knowledge of the request for cancellation. The con- 
tract form was forwarded onthatdateby * * * to * * * in 
whose possession it remained until November 19, when it was sent, 
ne = Feet ce, 

9. By telegram dated September 19, 1946, * * * asked 
* * * to send shipping instructions for all prune orders. 
* * * replied that “ * * *NOW INFORMS ACCOUNT 
THEIR LATE ENTRY BUSINESS UNABLE OBTAIN SUGAR 
AND CANNOT TAKE PRUNES.” On September 20, 1946, 

* * sentto * * * the following telegram: 

... HAVE * * * SIGNED CONTRACT FAOP ON PRUNES. * * * 
HAVE PACKED THE PRUNES ON STRENGTH THEREOF AND THEY IN- 
TEND TO DELIVER THEM. THEY WILL TENDER DELIVERY BY DRAW- 
ING DRAFT AGAINST WAREHOUSE RECEIPT .. .” 

10. On or about September 30, 1946, complainant drew a sight draft 
upon * * * for $10,395, the price of 300 barrels of prunes, but 
this respondent refused to honor the draft and the bank to which it 
was sent for collection returned it to complainant unpaid on October 
14, 1946. Thereafter, on October 31, 1946, a draft was drawn on 
* * * by complainant in the sum of $5,197.50 for 150 barrels of 
frozen prunes but payment on this draft was also refused. 

11. On or about May 27, 1947, the * * * of * * *, nego- 
tiated a resale for complainant of the 300 barrels of prunes in con- 
troversy. This sale wasmadeto * * * of * * * ata price 
of 614 cents per pound f. 0. b. * * * or a net to complainant 
of $8,190. Complainant paid storage charges of $960 for the period 
from September 16, 1946, to June 16, 1947, and personal property 
taxes of $176.74 assessed by the Tax Collector at * * * as of 
January 1, 1947. 
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12. Informal complaint against * * * was made to the Regu- 
latory Division on April 24, 1947, which was within 9 months after 
the cause of action accrued. By letter dated August 15, 1947, com- 
plainant joined * * * and * * * as respondents in this con- 
troversy. This was not within 9 months after the cause of action 


accrued. 
CONCLUSIONS 


This proceeding is complicated by reason of the fact that five 
concerns participated in the transaction in controversy, namely: 
* * * (hereinafter referred to as “complainant”), the alleged 
seller; * * * (hereinafter referred to as“* * *”), the alleged 
buyer; * * * (hereinafter referred to as “* * *’); * * * 
(hereinafter referred to as “* * *”); and * * * (hereinafter 
referred to as “ * * *”), According to the evidence * * * 
was the sales agent of complainant; * * * authorized * * * 
to act as a broker in this transaction; and * * * authorized 
* * * to act as sub-broker with the knowledge and consent of 
* * * 

The principal question in this proceeding is whether 

entered into a binding contract to purchase 300 barrels of frozen 
prunes from complainant. The record shows that on July 15, 1946, 
* * * sentto * * * the following telegram: 
“TRANSFER BROWN BOOKING ONE CAR GRAPES TWO CARS PRUNES 
TO * * * AT OPENING PRICES WITH PRIVILEGE OF CANCELLA- 
TION IF PRICE OVER NINE CENTS ADVISE FULLY OTHER FRUITS FOR 
SAME BUYER.” 

On the same day * * * sentto * * * the following tele- 
gram: 

“EXCHANGES * * * HOUSTON WIRES SINCE * * * FRIEND- 
WOOD TEXAS BUYER STILL OUT CITY AND MAY NOT TAKE THE 
MINIMUM CAR FUTURE FROZEN GRAPES AND TWO CARS MACHINE 
PITTED PRUNES REQUESTS WE HAVE YOU BOOK THESE FOR 
* * * FAOP WITH PRIVILEGE DECLINING IF PRICE EACH EXCEED 
NINE CENTS POUND. WIRE CONFIRMATION SEND CONTRACTS 
THESE LIKH LEVERTON ON THREE WAY SPLIT BROKERAGE.” 


* * * telegram in reply to * * * on July 18, 1946, reads: 


“RETEL FIFTEENTH, CONFIRM * * * TWO CARS PRUNES FAOP 
BUYER TO HAVE PRIVILEGE DECLINING IF OVER .09 * * *” 

* * * also made out a memorandum dated July 26, 1946, marked 
“Confirmed” which shows * * * as the buyer; complainant as 
the seller; terms as “N. W. Cold Pack Contract Terms”; and the 
following: 

867268—50-——4 


* * & 
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“FUTURES 1946 PACK 
300—50 gal. bbls. 
5 x 1 Frozen Machine Pitted Prunes *FAOP 
F. O. B. Cold Stge. Oregon 
First month’s storage for seller’s account, additional storage if any for 
buyer’s account. 


*This booking entered Firm at Opening Price, with provision that in the event 
price named is in excess of 9¢ per lb., such higher price shall be subject to buyer’s 
approval.” 


It appears that a copy of this memorandum was received by 
* * * who placed the same data on its own “Uniform Sales Memo- 
randum,” dated July 29, 1946, and forwarded a copy to * * *, 
In its answer, * * * statesthat * * * made out its regular 
uniform sales memorandum and delivered it to * * * anda 
copy of such memorandum is attached to the answer. 

The next event took place on or about July 30, 1946, when * * * 
forwarded to * * * an unsigned “Pacific Northwest F. O. B. 
Frozen Food Contract,” dated July 26, 1946, which contained the 
same typewritten terms on its face as the memorandum of * * *, 
The form of contract was received by * * * andsignedby * * * 
on or about August 15, 1946. The form of contract was returned to 
complainant on August 21, 1946. On August 30, 1946, * * * 
requested * *° * to cancel the contract because sugar was not 
available for its preserving operations. The latter notified * * * 
by letter dated August 31, 1946, but advised it on September 2 to take 
no action thereon until further notice. On September 16, 1946, com- 
plainant signed the contract form (the same document previously 
signed by * * *), apparently without actual knowledge of the 
request for cancellation. The form was forwarded on that date by 
* * * to * * * who by mistake retained possession thereof 
until November 19, 1946, when it was sent through * * * to 
* * * 

We will first consider the written form of contract. If such form, 
when signed by * * * , constituted the initial offer to purchase, 
then it would seem that this offer was withdrawn prior to com- 
plainant’s acceptance, and a binding written contract never came into 
existence. Complainant states that it did not receive actual notice 
of the cancellation. Nevertheless, * * * was the agent of com- 
plainant at the outset and notice to * * * would be imputed to 
complainant as the principal. 

Complainant contends in its opening statement of facts that an 
oral agreement to purchase is evidenced by the memoranda of sale 
and the written form of contract signed by * * * , and that a 
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contract signed by both parties was unnecessary to make the oral 
contract binding between them. * * * denies, in effect, that it 
orally offered to purchase the prunes on July 15, 1946, because it did 
not know at that time whether it could obtain any sugar. It also 
denies receiving any confirmation of the alleged oral contract. 

The record does not contain any statement by * * * asto what 
was said during the course of his telephone conversation with * * * 
on July 15, 1946. The answerof * * *, and his various letters 
sent to the Department and to the parties during the course of the 
negotiations and thereafter, all relate to the written form of contract. 
In other words, there is an absence of testimony on the part of * * * 
that * * * orally offered to purchase the prunes on July 15, 1946, 
orthat * * * was notified of complainant’s confirmation. It is 
true that the telegram dated July 15, 1946, sent by * * * to 
* * *, indicates an offer to purchase by * * *, and the various 
memoranda issued by the brokers indicate a completed sale. Such 
matter, if it came tothe attentionof * * * and was unobjected to, 
would be some basis for inferring that * * * either authorized 
or ratified the action of * * *. The only evidence we have been 
able to find in this respect, even remotely related, consists of two 
remarks. The firstisthatof * * * inits answer: “Furthermore, 
it is this Respondent’s opinion from contact he made with * * * 
both before and after the contract in question was entered upon, that 
* * * knew full well that no broker has authority to bind a shipper 
either on a sale or in cancellation without written confirmation from 
the shipper.” The second is contained in a letter dated October 28, 
1947,from * * * tothe Department: “When we confirm an order 
sold through another broker, we send to such broker a saleticket and 
it is usually customary for such broker to then issue his own sale- 
ticket to the buyer; and in all probabilities this was done by * * *.” 
This evidence is not sufficient, in our opinion, to establish an oral 
contract between complainant and * * *, 

It appears that after payment of the draft for the 300 barrels of 
prunes was refused, * * * indicated a willingness to accept and 
pay for 150 barrels, to settle the dispute, and without conceding any 
liability under the alleged contract. The record shows that this and 
other compromise proposals were discussed, and while a draft for the 
price of 150 barrels was presented and payment refused, we have been 
provided no basis for saying that a subsequent agreement was reached. 

Complainant had the burden of proving by a preponderance of the 
evidence that a binding contract, either oral or written, had been 
entered into with * * *. This burden has not been sustained and 
the complaint against * * * should be dismissed. 
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As to respondents * * * and * * *, the evidence is in. 
sufficient to establish any liability on their part, although it does 
show that * * * was remiss in certain particulars. Furthermore, 
* * * was only anemployeeof * * * and, therefore, not sub 
ject to the act, and the informal complaint against these two respond- 
ents was received after the 9-month period for filing complaints had 


terminated. 
ORDER 


The complaint filed against * * * is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2278) 


Frosry Foop Propucts Company v. Potar Ice & Corp Srorace Co, 
PACA Doc. No. 4800. Decided November 15, 1949. 


Failure to Deliver in Accordance with Contract Terms—Evidence—Effect of 
Failure to Cross-Examine Witnesses Testifying Concerning Disputed Warranty 


Where it is alleged and complainant’s witnesses testified that a shipment of frozen 
peas was represented at the time of purchase and sale as Grade B or better, 
and respondent denied there was any warranty of quality but failed to take 
advantage of its right to cross-examine complainant’s witnesses concerning 
the alleged warranties and failed to submit any affirmative evidence to the 
contrary, it is held, that the contract called for peas of Grade B quality, and 
that since a Federal inspection certificate indicates that the peas in con- 
troversy were never Grade B at any time, respondent violated section 2 
of the act.* 


Dismissal—Evidence—Burden of Proof—Damages—Breach of Warranty 


Where complainant sustained the burden of proof resting upon it to show there 
was a breach of warranty on the part of respondent as to quality of frozen 
peas shipped by respondent to complainant, but failed to render an account 
sales or other evidence to show what disposition was made of the peas, it 
is held, that complainant’s unsupported statement that the loss sustained 
amounted to $5,918.88 is completely inadequate as proof of complainant’s 
damages, that the proper measure of damages for a breach of warranty is 
the difference between the value of the peas delivered and the value of the 
peas that should have been delivered, and that, since complainant failed to 
prove the damages claimed, the complaint should be dismissed.* 


. Abe W. Wasserman, of Newark, New Jersey, for complainant. Polar Ice 4 
Cold Storage Co., of Edison, California, respondent pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
A formal complaint was received January 15, 1947, alleging that on or 
about April 29, 1946, complainant purchased, through respondent’s 
broker, 1,546 cases of size 36/12 oz. frozen peas, at the agreed price of 
$1.76 per dozen, f. o. b. Santa Barbara, California; that thereafter 
respondent shipped to complainant a kind, quality and grade of frozen 
peas inferior to that called for by the contract “as warranted by 
respondent’s brokers, agents and representatives, and * * * 
which were so inferior in kind, grade and quality as to be unmer- 
chantable * * * and * * * sub-standard in grade.” It is 
further alleged that on account of respondent’s failure to make de- 
livery in accordance with the contract and the representations and 
warranties made by respondent’s representatives, complainant suffered 
damages in the amount of $5,918.88. Complainant alleges also that it 
tendered to the respondent the return of the merchandise complained 
of, demanding a refund of the purchase price therefor, but that this 
tender has been ignored by the respondent. 

Respondent was given an extension of time in which to answer the 
complaint and the formal answer was filed on October 15, 1947. Re- 
spondent admits the contract for the purchase and sale of 1,546 cases 
of 36/12 oz. frozen peas at $1.76 per dozen, f. o. b. Santa Barbara, 
California, but specifically denies that it shipped a kind, quality and 
grade of peas inferior to that called for by the contract. Respondent 
avers that “no warranty was given, either express or implied, by any 
contract, letter, sales memorandum, or confirmation of sale.” Re- 
spondent says further that it shipped to complainant “peas which were 
never represented as more than just frozen ‘California Peas’, and 
respondent believes that no warranty was given by respondent’s bro- 
kers, agents and/or representatives.” Respondent contends further 
that considerable time elapsed between arrival of the peas in question 
and notification of unsatisfactory condition and avers that “no com- 
plaint was received, either within 72 hours, or a reasonable length 
of time.” 

The parties waived an oral hearing in this proceeding and the 
issues are determined under the shortened procedure provided by the 
rules of practice, with depositions being submitted in lieu of affidavits. 


FINDINGS OF FACT 


1. Complainant, Frosty Food Products Company, is a corporation 
whose post office address is 63-67 Lexington Street, Newark 5, New 


Jersey. 
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2. Respondent is a partnership composed of Marvin E. Berry, An- 
drew J. Berry, Harry S. Ricks, and Louis B. Clift, doing business as 
Polar Ice & Cold Storage Co., whose address is 205 West Montecito 
Street, Santa Barbara, California. At the time of the transaction 
involved in this proceeding, respondent was licensed under the act. 

3. On or about April 29, 1946, respondent, through its broker, 
White, Davenport Company, of New York City, sold to complainant, 
in the course of interstate commerce, 1,546 cases 36/12 oz. Grade B, 
frozen California peas, 1946 Pack, Berry Brand, at $1.76 per dozen, 
f. o. b. Santa Barbara, California, shipment to be made to com- 
plainant at Union Terminal Cold Storage, Jersey City, New Jersey. 

4. On May 2, 1946, respondent shipped from Santa Barbara, Cali- 
fornia to complainant at Jersey City, New Jersey, in car PFE 200064, 
1,546 cases or 4,638 dozen packages, of 36/12 oz. frozen peas, “Berry” 
Brand, for a total price of $8,162.88, which complainant paid. 

5. Car PFE 200064 arrived at destination and the peas were stored 
at the Union Terminal Cold Storage, Jersey City, New Jersey, under 
Lot #11918 on May 15,1946. Withdrawals in various quantities were 
made from this lot from June 24, 1946 to November 8, 1946. Samples 
were withdrawn for Federal inspection on November 6, 1946. Fed- 
eral inspection certificate dated November 8, 1946, shows 20/12 oz. 
cartons of “Fresh Frozen Berry Brand Peas, Marvin Berry Company, 
Bakersfield, California” inspected; “5 samples, 15 to 30% discolored 
peas, fails to meet requirements of U.S. grade C; 15 samples, fairly 
uniform, typical color, 2 to 15% discolored peas; 3 samples, fail to 
meet requirements of U. S. Grade C.” Under “Grade” there appears 
the following certification: 5 cartons, U. S. grade D or Sub-standard 
account color; 3 cartons, U. S. grade D or Sub-standard account color; 
12 cartons, U. S. grade C or U. S. Standard; lot as a whole, U. S. 
grade D or Sub-standard. 

6. By letter of November 23, 1946, complainant notified respondent 
of its dissatisfaction with 1,121 cases of the frozen peas shipped to it 
in car PFE 200064, demanded a refund of the purchase price therefor 
and offered to return to the respondent the peas in controversy. Re- 
spondent has not refunded to complainant the purchase price for the 
peas in question, nor any other amount. 

7. The formal complaint was filed in this proceeding on January 
15, 1947, which was within 9 months after the time the cause of ac- 


tion accrued. 
CONCLUSIONS 


The main controversy in this case relates to the terms of the con- 
tract of purchase and sale. Complainant contends that the peas were 
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represented and warranted by respondent’s broker to be of fancy 
quality, while respondent states that it shipped peas which were never 
represented as more than “just frozen California peas,” and that re- 
spondent believes no warranty was given by its brokers, agents, and/or 
representatives. 

In support of its position, complainant submitted in evidence the 
deposition testimony of Sol G. Sheldon, Vice President and Secretary, 
and Jack Krakowitz, President and Treasurer, of complainant cor- 
poration, both of whom testified that they were told by the White, 
Davenport Company, at the time of the purchase, that the peas would 
be Grade B or better and that they could expect delivery of peas that 
were of a fancy quality. While respondent and its broker interposed 
a general denial of any warranty as to quality, no attempt was made 
by respondent to take advantage of its right to cross-examine com- 
plainant’s witnesses concerning the alleged warranties. Since no af- 
firmative evidence was offered by respondent and since respondent 
failed to utilize the medium available to it of cross-examination on 
this point, it is concluded that the contract called for frozen peas that 
were of Grade B quality. 

From the Federal inspection certificate, it would appear that re- 
spondent did not ship to the complainant peas that were Grade B 
at any time. It is, therefore, concluded that respondent’s breach of 
warranty as to quality and failure to deliver peas in accordance with 
the terms of the contract is in violation of section 2 of the act. It is 
not necessary to discuss the time element of the notice given to re- 
spondent by complainant in view of our findings herein. 

Although complainant has sustained the burden of proof resting 
upon it to show there was a breach of warranty on the part of respond- 
ent, there is an utter lack of proof of damages. There is nothing to 
show what disposition was made of the peas in controversy. Com- 
plainant’s Vice President stated in his deposition that, “We sold the 
1121 cases of peas for the best possible price that this poor quality 
could bring,” but there is no account sales in the record and nothing 
to show to whom the peas were sold or for what price. This witness’s 
unsupported statement that complainant’s loss amounted to $5,918.88 
is completely inadequate as proof of complainant’s damages. The 
proper measure of damages for breach of warranty is the difference 
between the value of the peas delivered and the value of those that 
should have been delivered. Anonymous decisions, 8 A. D. 963 and 
8 A. D. 975. It is concluded that complainant failed to prove the 
damages claimed and the complaint should be dismissed. 
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ORDER 


The complaint is hereby dismissed. 
The facts and circumstances as set forth herein shall be published 


Copies hereof shall be served upon the parties. 


(No. 2279) 
PACA Doc. No. 4764.* Decided November 15, 1949. 


Lack of Jurisdiction of Secretary as to Legal Representative of Deceased 
Respondent 


Secretary is without jurisdiction to issue reparation order against an executor 
or administrator of a deceased respondent.** 


Dismissal—Failure to Establish Implied Warranty of Suitable Shipping 
Condition—Purchase After Inspection 


Where agent was instructed to purchase good lettuce and purchased after per- 
sonal inspection or full opportunity for such inspection, there is no war- 
ranty of quality or condition and no implied warranty of suitable shipping 


condition.** 


Dismissal—Counterclaim—Recoupment or Set-Off Not Affected by Limitation 
Period 


Where complaint and counterclaim are based on same transaction, consideration 
can be given to counterclaim by way of recoupment or set-off against any 
reparation awarded complainant although counterclaim was not filed within 
limitation period but there is no right of recovery in such case when com. 
plaint is dismissed.** 


Mr. Warren 8S. Harhart, of Jeter & Earhart, of Kansas City, Missouri, for com- 
plainant. Mr. Barl G. Strohl, of Phoenix, Arizona, for respondents. Mr, 
Rogers N. Robinson, Presiding officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C., 1946 ed., 499a et seq.). 
Complainant seeks to recover $2,905.26 as damages allegedly suffered 
in connection with the purchases of six carloads of lettuce made by 
it from respondent, * * * through complainant’s purchasing 
agent, respondent * * *, It is alleged that both respondents 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—HKd. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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fraudulently withheld and concealed material information from com- 
plainant, and that the lettuce was not in suitable shipping condition. 
With respect to two of the shipments, complainant requests allowances 
which, it contends, were required to be given by complainant to buyers 
on account of the condition of the lettuce. With respect to the other 
four shipments, damages are claimed variously for the original pur- 
chase price of shipments abandoned, or for losses, including loss of 
profits, on resale of the lettuce. 

A formal complaint was filed on December 4, 1946. A copy of the 
complaint, together with a copy of the report of investigation pre- 
pared by the Fruit and Vegetable Branch, was served upon respondent 
* * * by registered mail on June 17, 1947, and on respondent 
* * * on June 19, 1947. A copy of the report of investigation 
was served by registered mail upon complainant on June 16, 1947. 
Each respondent filed an answer denying liability. The answer of 
* * * contained a counterclaim for $676, which amount is alleged 
to have been improperly deducted by complainant in remitting for one 
of the six shipments. Complainant filed a reply to the counterclaim, 
admitting the deduction, but alleging that it was justified because com- 
plainant had, through inadvertence, made a duplicate payment to 
* * * in connection with a carload of produce not otherwise in- 
volved in this proceeding. 

A hearing was held at Phoenix, Arizona, on September 24, 1948, 
at which both parties were represented by counsel. Complainant 
offered the deposition of * * *,a partner of complainant partner- 
ship. Respondent * * * offered the testimony of * * *, a 
partner of respondent partnership, * * *, widow of respondent 
* * * and * * *, an employee of respondent * * *, 
Respondent * * * died prior to the date of the hearing. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * *, doing busi- 
ness as * * *, hereinafter referred to as * * *, whose post 
office address is * * *. At the time of the transaction involved 
herein, complainant was licensed under the act. 

2. Respondent * * “%, hereinafter referred toas * * *, isa 
partnership composed of * * *, whose post office address is 
* * *, At the time of the transaction involved herein * * * 
was licensed under the act. 

8. Respondent * * * wasa broker who, at the time of the trans- 
action involved herein, was licensed under the act, but who died prior 
to the hearing in this case. 
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4, On or about April 1, 1946, in the course of interstate commerce, 
complainant, through its purchasing agent * * *, entered into 
an oral agreement with * * * for the sale by * * * to 
* * * of 318 crates, All Vita brand lettuce, size 5’s, at an agreed 
price of $2.50 per crate, plus $50 for ice, or a total purchase price of 
$845, f. o. b. Phoenix, Arizona, on the basis of personal inspection or 
opportunity for inspectionby * * *. A Federal inspection of the 
shipment, contained in car SFRD-20453, made at shipping point on 
March 31, 1946, disclosed that the lettuce then graded 87 percent U. §. 
No. 1 quality. The lettuce was accepted by * * * after personal 
inspection or opportunity for inspection. The lettuce was shipped 
from Phoenix to complainant at Kansas City, Missouri, on or about 
April 1, 1946. Complainant paid * * * the purchase price of the 
shipment on or about April 5, 1946. 

5. An inspection of the lettuce contained in car SFRD-20453 made 
at New York City by the * * * on April 16,. 1946, showed the 
condition of the lettuce to be “Fairly fresh and crisp. Range 10 to 
40 percent average 25 percent show decay affecting 2 to 5 outer leaves.” 
On subsequent resale of this lettuce, complainant incurred a deficit of 
$48.72. Subsequently, complainant collected $153.30 from the rail- 
road in connection with a claim filed on this shipment. 

6. On or about April 4, 1946, in the course of interstate commerce, 
complainant, through its purchasing agent * * *, entered into an 
oralagreement with * * * forthesaleby * * * to * * * 
of 318 crates, All Vita brand lettuce, size 5’s, at an agreed price of 
$2.15 per crate, plus $50 for ice, or a total price of $733.70, f. o. b, 
Phoenix, Arizona, on the basis of personal inspection or opportunity 
for inspectionby * * *. A federal inspection of the lettuce which 
was contained in car MDT-7304, made on April 2, 1946, at shipping 
point, showed the grade of the lettuce “Averaging approximately 80% 
U.S. No. 1 quality, 3% slimy decay.” * * * accepted the lettuce 
after personal inspection or opportunity for inspection. On April 4, 
1946, * * * wired * * * confirming purchase of the ship- 
ment, among others, without specifying grade, and on April 5 he ad- 
vised complainant by telephone that the car graded 80 percent U.S. No. 
1. On the date of sale, the lettuce in question was delivered to com- 
plainant by diversion ofthecarto * * * atKansasCity. Invoices 
covering this shipment, without specifying grade, were mailed to 
complainant by both * * * and * * * onor about April 4, 
1946, and the purchase price of $733.70 was thereafter paid to 
* * * by complainant. 

7. Complainant diverted car MDT-7304 to Philadelphia, Pennsyl- 
vania. On April 22, 1946, complainant wired the agent of the 
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Pennsylvania Railroad in Philadelphia that the lettuce was being 
abandoned to the railroad on account of the grade. 

8. On or about April 4, 1946, in the course of interstate commerce, 
complainant, through its purchasing agent, * * *, entered into an 
oralagreement with * * * forthesaleby * * * to * * * 
of 318 crates of All Vita brand lettuce, size 5’s, at $2.15 per crate, plus 
$50 for ice, or a total price of $733.70, f.0.b. Phoenix, Arizona, on the 
basis of personal inspection or opportunity for inspectionby * * *. 
A Federal inspection of the lettuce, contained in car MDT-17274, at 
Phoenix, Arizona, on April 2, 1946, shows that the lettuce graded “Ap- 
proximately 80% U. S. No. 1 quality, 5% slimy decay.” * * * 
accepted the lettuce after personal inspection or opportunity for per- 
sonal inspection. On or about April 4, 1946, after conclusion of the 
contract, * * * confirmed the sale, among others, by telegram to 
* * * in which no mention of grade appears, and on April 5, 1946, 
* * * reported the grade of the car by telephone as being 80 percent 
U.S. No.1. On or about the date of the sale, the lettuce was delivered 
to complainant by diversion of the shipment to * * * at Kansas 
City. Thereafter, * * * diverted the shipment to Indianapolis, 
Indiana, and again to New York City. An inspection of the lettuce 
made at New York City by the * * * on April 30, 1946, showed 
the lettuce to “Range 25 to 100% average 67% of heads affected by 


slimy decay al] stages.” The shipment was subsequently abandoned 


to the railroad. 
9. * * * inadvertently made a duplicate payment of $676 to 
complainant, which amount represented the invoice price for a car- 


load of produce not otherwise involved in this proceeding. * * *, 


acting on the basis of a letter from complainant to * * *, which 
was construed to authorize payment of $676 by * * * to * * * 
in partial payment of the claim by * * * against complainant 
for brokerage fees, remitted the duplicate payment to * * *. 
Thereafter, on April 25, 1946, complainant deducted this sum of $676 
from the purchase price of one of the shipments involved in this pro- 
ceeding, car MDT-17274. 

10. In connection with all the transactions involved herein, 
acted as purchasing agent for complainant in Phoenix, Arizona. 
* * * was present daily at respondent’s lettuce shed in Phoenix, 
during a period of time which preceded, included, and succeeded the 
dates of the sales in question; and * * * had an opportunity to 
make personal inspection of all the lettuce involved in this proceeding. 
* * * also knew, or had an opportunity to learn, the results of the 
Federal inspections made of the shipments of lettuce which he pur- 
chased for complainant. 


* * * 
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11. The formal complaint was filed on December 4, 1946, which was 
within 9 months after the alleged cause of action arose. The counter- 
claim of respondent was not filed until July 7, 1947, which was not 
within 9 months from the date of the alleged cause of action. 


CONCLUSIONS 


Respondent * * * died prior to the hearing in this case. The 
complaint, insofar as it concerns any liability sought to be imposed 
on the estateof * * *, must be dismissed by reason of abatement 
of the action. In Anonymous, 7 A. D. 14, it was held that: 

“In the absence of language authorizing the Secretary to issue reparation 
orders against an executor or administrator of a deceased respondent, it seems 
that there was no intention by Congress to extend the jurisdiction of the Secretary 
to such representatives * * * This dismissal is, of course, without any ruling 
or expression of opinion with respect to the merits of complainant’s claim.” 
No evidence was offered at the hearing by complainant, nor does evi- 
dence appear elsewhere in the record, in support of * * * claim 
for allowances on the two shipments of lettuce contained in cars WF E- 
60413 and SFRD-20538. Also, in Complainant’s Brief and Suggested 
Findings of Fact, Conclusions, and Order, the claim for loss on let- 
tuce contained in car MDT-20484, which graded 85 percent U. S. 
No. 1 at shipping point was abandoned. The complaint, insofar as it 
relates to these three shipments, is therefore dismissed. 

With respect to complainant’s contention that the lettuce in the three 
remaining cars, SFRD-20453, MDT-7304, and MDT-17274, was not 
in suitable shipping condition, respondent * * * asserts that the 
sales in question were made on an f. o. b. acceptance final basis. If this 
were true, then there would exist no warranty of suitable shipping 
condition. However, the copies of invoices made by * * *, which 
contained printed matter stating that the sales were on an f. o. b. 
acceptance final basis, are insufficient to support * * * contentions, 
because it does not appear from all the evidence that such terms were 
a part of the oral sales agreements. We therefore conclude that the 
three sales in question were made on an f. o. b. basis. 

The next question is whether the purchases were made on a grade 
basis, or were purchases made after inspection. Complainant con- 
tends, in effect, the contracts called for U. S. No. 1 grade lettuce, and 
that the lettuce delivered was not in suitable shipping condition. Com- 
plainant’s allegations further raise the question whether the purchases 
as negotiated by * * * were authorized. It is undisputed that in 
connection with these transactions * * * acted solely as a pur- 
chasing agent for * * *. 
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While it is evident that complainant was vitally interested in the 
grade of the lettuce secured by its agent, this is a very different matter 
from saying that the agent’s authority was limited to purchasing only 
produce of a specified grade. There is no proof of any such limita- 
tion. * * * and * * *, widow and office manager of the deceased 
broker * * *, both denied any knowledge of any such limitations 
placed by complainant on the agent in making the purchases in ques- 
tion; further, complainant failed to state exactly what such limita- 
tions, if any, there were. If complainant’s evidence is construed in the 
most favorable light it shows only that * * * was instructed to buy 
“good lettuce,” and it shows further that complainant obtained in- 
formation as to the grade after the sales were made and presumably for 
convenience in negotiating resales. In thisconnection, * * * made 
the following statements in his deposition taken on behalf of com- 
plainant : 


“T was in almost daily communication with him [* * *] by telephone and he 
was instructed to furnish the grades of the lettuce so I could inform purchasers 
from me as to grade and warrant same when required. He was accustomed to 
furnish the grade over the telephone later. For some reason he did not seem to 
have the grade information when he bought and wired. I would note the grade 
information furnished on his telegram for purposes of having the grade to fur- 
nish to purchasers from me. Sometimes when I was unable to reach * * * 
on the telephone I would contact the seller direct for the grade information. * * * 
If the produce had been officially inspected, the seller-respondent was required 
to furnish the grade which we needed in making the resale in order to obtain 
good prices. * * * I told him to buy several carloads of lettuce and to obtain 
and furnish brands, size, price and grades as soon as possible.” 


Although the oral testimony of respondent * * * wasnotavail- 
able, prior to his death he had filed a sworn answer in this proceeding 
reading, in part, as follows: 


“4. Respondent [* * *] further denies allegations that he purchased lettuce 
relying on representations as to quality and condition for grade made by * * *%, 
and specifically denies allegations that he so informed complainant. Instead, 
respondent bought the lettuce in question on his own judgment and inspection 
using his own fingers and eyes to determine if it was suitable for complainant 
who had instructed him to buy it and shipped it to Kansas City, Missouri, with- 
out stating that any of these cars would move to destination east thereof. 
Respondent further states that complainant did not restrict him in this his 
policy and practice and guided him only when or when not to buy for 
him; * * *? 


From the above evidence we conclude that the sales in question were 
not made upon the basis of grade, but upon personal inspection and 
acceptance; and that the purchases nagetigied by respondent * * * 
were authorized. 

With respect to complainant’s allegations that the produce was not 
in suitable shipping condition, the lettuce in car SFRD-20453 graded 
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87 percent U. S. No. 1 quality at shipping point; the lettuce in car 
MDT-7304 graded approximately 80 percent U. S. No. 1 quality, 3 
percent slimy decay at shipping point; and the lettuce in car MDT- 
17274 graded approximately 80 percent U. S. No. 1 quality, 5 percent 
slimy decay at shipping point. All these cars showed advanced decay 
after one or more diversions from the Middle West when they reached 
final destinations in eastern markets. Complainant’s contention that 
the lettuce in these cars was not in suitable shipping condition must 
fail for the reason that the facts show the lettuce was purchased by an 
authorized agent of complainant and the lettuce was accepted after 
personal inspection or opportunity for unrestricted personal inspec- 
tion. Under such circumstances, there exists no implied warranty as 
to quality or condition. Wéilliam Shapiro v. Ben Brenner, 6 A. D, 
1183; Wolf & Cohen v. M. J. Burke, 6 A. D. 1383; Leef-Schniebolk 
Company v. Philip Termini, 5 A. D. 382. We have held that after 
inspection there exists no implied warranty of suitable shipping con- 
dition. Watsonville Exchange, Inc. v. Lewis D. Goldstein Fruit and 
Produce Co., 7 A. D. 1205. It might be noted that, even assuming the 
existence of the suitable shipping condition warranty, complainant’s 
contention would fail, because the facts do not show the lettuce was 
in an abnormally decayed condition upon arrival at Kansas City, the 
original destination point specified in the contracts. Under section 
46.24 (i), (j), and (k) of the regulations, * * * only obligation 
was to deliver lettuce which would arrive at Kansas City without 
abnormal deterioration. The evidence shows that the shipments in 
question went beyond the original destination designated in the con- 
tracts, and were in transit for periods substantially longer than nor- 
mal transit time under conditions which the record does not fully 
reveal. Although the evidence shows that * * * knew com- 
plainant had in the past diverted certain shipments from Kansas City 
to the Chicago and New York markets for resale, it is not shown that 
* * * knew at the time these sales were made what the ultimate 
destination of the shipments would be. Under the circumstances 
* * * should not be held responsible for deterioration occuring 
beyond Kansas City, and the evidence does not show that the lettuce 
was abnormally deteriorated upon arrival at Kansas City. It is 
pertinent to observe also that railroad claims were paid to complainant 
on two of these cars, and no explanation was given as to the reason 
why such claims were paid. 

With respect to complainant’s contentions that respondents are 
guilty of withholding and fraudulent concealment of material facts, it 
is alleged that respondent * * * represented the lettuce in cars 
SFRD-20453, MDT-7304, and MDT-17274 to grade 87 percent U. S. 
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No. 1, 80 percent U. S. No. 1, and 80 percent U. S. No. 1, respectively ; 
whereas, at the time of sale * * * knew that car MDT-7304 con- 
tained 3 percent and car MDT-17274 contained 5 percent slimy decay, 
respectively. Complainant contends that in making representations 
concerning the grade of the lettuce in question respondent * * * was 
obligated to reveal to complainant information concerning the amounts 
of decay in the lettuce. Complainant also contends that it had been 
informed by respondent * * * that the lettuce in question had 
been purchased from complainant on a grade basis, and that if the pur- 
chases were made by * * * upon personal inspection, or right of 
personal inspection, then * * *, as complainant’s agent, is guilty of 
withholding or misstatement of material facts in violation of the act. 
As previously stated, we have no jurisdiction to consider the merits of 
complainant’s claim against * * * or hisestate. As far as respond- 
ent * * * is concerned, we have already found that the purchase by 
complainant was on the basis of inspection or opportunity for inspec- 
tion by its agent, * * *. In that type of sale, a failure to disclose 
pertinent information, if proved, would be irrelevant. 

The counterclaim of respondent * * * was not filed within 
nine months, but since it arose out of the same transaction it would be 
entitled to consideration by way of recoupment or set-off against any 
reparation to be awarded complainant. However, it is unnecessary 
to discuss the counterclaim further because, as we have indicated, 
complainant has failed to show a right to recover damages from 
respondent * * *, 

For the reasons stated, it is concluded that the complaint and counter- 
claim should be dismissed. 

ORDER 


The complaint and counterclaim are hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2280) 
PACA Doc. No. 5084.* Decided November 15, 1949. 


Dismissal—Settlement Between Parties 


Where complainant notified the Department that the case had been settled 
and requested a dismissal, the complaint is dismissed. 


Mr. Gerald Willis Myers, of Los Angeles, California, for complainant. Respond- 
ent pro se. Mr. James A. O’Domnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ORDER OF DISMISSAL 







This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
in which a formal complaint was filed on November 15, 1948. The 
complaint involves respondent’s alleged unjustified rejection of four 
carloads of Southern California yellow Spanish Valencia onions, 
globe type, shipped in June 1948 and rejected on the ground that the 
onions tendered were not globe type. Upon respondent’s rejection of 
the shipments, complainant made other disposition of the onions, re- 
sulting in an alleged loss of $3,263.82. An oral hearing was requested 
in the answer filed by respondent. 

Hearing was scheduled for September 30, 1949. On September 16, 
1949, complainant’s counsel requested a continuance to permit the tak- 
ing of deposition testimony. The Presiding Officer postponed the 
hearing indefinitely. In a telegram dated November 1, 1949, com- 
plainant notified the Presiding Officer that the matter had been settled 
and authorized dismissal of the proceeding. Accordingly, the com- 
plaint is dismissed. 

Copies hereof shall be served upon the parties. 





















(No. 2281) 






PACA 





Frosty Foop Propucts Co. v. Potar Icr & Cotp SroraGE Co. 
Doc. No. 4796. Decided November 16, 1949. 







Breach of Implied Warranty of Merchantability—Uniform Sales Act—Damages 





Where respondent-seller denied complainant’s allegation that it delivered frozen 
cauliflower that failed to meet the terms of the contract, and the cauliflower 
was found to be infested with insects, it is held that, under the Uniform 
Sales Act, where the commodity was bought by description, as was the case 
here, there was an implied warranty of merchantability and that, since com- 
plainant did not waive its right to rely on this implied warranty that the caull- 
flower was of a merchantable quality, complainant is entitled to recover 
damages resulting from respondent’s breach of said warranty.* 











Practice and Pleading—Time Element in Notice—Waiver of Notice upon 
Acknowledging Responsibility for Failure to Deliver in Accordance with 
Contract Terms 







Where respondent-seller, as a defense in an action for damages for breach of 
warranty, attempted to rely upon a typed notation in the invoice that notice 
of any claims must be presented to shipper within 72 hours of delivery, and 
upon notification by the buyer sometime after delivery upon discovery of 
the breach respondent made no mention of the “72-hour notice,” but instead 
offered to replace the bad cauliflower with good cauliflower, it is held that, 









*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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having acknowledged responsibility in this manner, respondent waived any 
right it may have had to hold complainant to the 72-hour notice.* 


Contract of Purchase and Sale—Failure to Prove Express Breach of Warranty 


Where complainant-buyer alleged that respondent-seller shipped a kind, quality 
and grade of frozen cauliflower inferior to that called for by the contract 
and that the cauliflower was unmerchantable, but respondent denied that it 
delivered cauliflower inferior to that called for by the contract, and the 
memorandum of sale specified merely “1/2 car 36/10 oz. frozen cauliflower 
$2.05 dozen,” it is held, that the cauliflower delivered met the express terms 


of the contract.* 


Mr. Abe W. Wasserman, of Newark, New Jersey, for complainant. Polar Ice ¢ 
Cold Storage Co., of Edison, California, respondent pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial O fiicer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
A formal complaint was filed by complainant against respondent on 
December 30, 1946, alleging that on March 4, 1946, complainant pur- 
chased, through respondent’s broker, half a carload of size 36/10 oz. 
frozen cauliflower at $2.05 per dozen, f. o. b. Santa Barbara, Califor- 
nia; that respondent shipped to complainant a kind, quality, and grade 
of cauliflower inferior to that called for by the contract of purchase 
and sale; and that the cauliflower was unmerchantable and infested 
with insects. It is alleged further that on account of respondent’s 
failure to make delivery in accordance with the contract and in ac- 
cordance with standards of quality and merchantability, complainant 
suffered various losses, including the purchase price of the infested 
cauliflower, plus freight, storage and handling charges, labor charges 
and segregating lots to determine infestation, and interest charges on 
a loan made by complainant covering a draft in payment of the in- 
fested cauliflower. Complainant requested reparation in the total 
sum of $2,711.19. 

Respondent was given an extension of time in which to answer the 
complaint and its answer was filed on October 13, 1947. Respondent 
admits the contract for the purchase and sale of half a car of size 
36/10 oz. frozen cauliflower at $2.05 per dozen, but specifically denies 


that it shipped a kind, quality, and grade of cauliflower inferior to 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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that called for in the contract. Respondent avers that there was no 
stipulation as to grade or quality and that notice of breach was not 
given as provided in the contract or within a reasonable time. 

Oral hearing was waived by the parties and the issues are deter- 
mined under the shortened procedure provided by the rules of prac- 
tice, with evidence by deposition being submitted in lieu of affidavits, 


FINDINGS OF FACT 


1. Complainant, Frosty Food Products Co., is a corporation whose 
post office address is 63-67 Lexington Street, Newark 5, New Jersey. 

2. Respondent is a partnership composed of Marvin E. Berry, 
Andrew J. Berry, Harry S. Ricks, and Louis B. Clift, doing business as 
Polar Ice & Cold Storage Co., whose address is 205 West Montecito 
Street, Santa Barbara, California. At the time of the transaction 
here involved, respondent was licensed under the act. 

3. On or about March 4, 1946, respondent, through its broker Stein- 
hardter & Nordlinger, of New York City, sold to complainant, in the 
course of interstate commerce, half a car of frozen cauliflower, size 
36/10 oz., at $2.05 per dozen, f. o. b. Santa Barbara, California, ship- 
ment to be made to complainant at Union Terminal Cold Storage 
Company, Jersey City, New Jersey. 

4, On March 8, 1946, respondent shipped from Santa Barbara, Cali- 
fornia, to complainant at Jersey City, New Jersey, in car PFE 100426, 
2688 dozen packages of “Berry” brand frozen cauliflower and mailed 
to the complainant an invoice containing the following typewritten 
notation : 

“NOTE: * * * Shortages, claims, or adjustments for any reason, must be 
presented to shipper within 72 hours of delivery by carrier to consignee, or to 
the designated storage.” 

5. Car PFE 100426 arrived at destination and the cauliflower was 
unloaded and stored at the Union Terminal Cold Storage Company 
on March 27, 1946, under Lot No. 11098. Withdrawals in various 
quantities were made from April 8, 1946, until January 27, 1947. On 
August 21, 1946, samples were withdrawn for Federal inspection. 
Federal inspection certificate dated August 26, 1946, shows 25 10-oz. 
packages of “fresh frozen Berry brand cauliflower, Marvin Berry 
Company, Bakersfield, California,” from Lot No. 11093 “packed in 
waxed cartons, waxed wrapped in good condition.” The inspection 
certificate also shows, “Grade not certified account presence of foreign 
material (insects) .” 

6. Complainant made a telephone complaint concerning the infested 
cauliflower to respondent’s New York broker in July 1946. On August 
1, 1946, the broker wrote to its San Francisco office about the matter 
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which, in turn, by letter dated August 5, 1946, notified respondent 
relative to complainant’s complaint. In a letter to the San Francisco 
office of the broker, dated August 6, respondent proposed “that the 
consignee sell this cauliflower at the best possible price, remitting to us 
the account sales. We will, at the first opportunity, replace the 350 
cases of cauliflower, at no charge to the consignee. Subject, however, 
to the exact count of the cauliflower concerned.” 

7. By letter dated November 12, 1946, complainant notified respond- 
ent that the infested cauliflower (bearing red and white labels) had 
been segregated from the good cauliflower (bearing green and white 
labels), and was given the new lot number of 14371. Complainant 
requested that respondent refund to it the sum of $2,711.19, covering 
the purchase price of the infested cauliflower, freight, storage and 
handling, and labor charges, plus interest on a loan in payment of the 
draft. 

8. The number of cases of cauliflower segregated was 287 and cor- 
sisted of 1069 dozen packages. Complainant sold 861 dozen packages 
to Universal Food Markets, Inc., at $1.00 per dozen. The remaining 
208 dozen packages were dumped. 

9. Respondent has not refunded to complainant the amount claimed, 
or any other amount, or tendered any cauliflower in replacement. * 

10. An informal complaint was filed in this proceeding on Novem- 
ber 14, 1946, which was within nine months after the time the cause 


of action accrued. 


CONCLUSIONS 


The two principal questions to be decided in this case are, (1) what 
were the terms of the contract between the parties, and (2), was there 
a breach of the contract by the respondent in violation of the act? 

Complainant alleges that it purchased from respondent, and re- 
spondent admits that it sold to complainant, half a carload of size 
86/10 oz. frozen cauliflower, at an agreed price of $2.05 per dozen, 
shipment to be from Santa Barbara, California to Union Terminal 
Cold Storage, Jersey City, N. J. Complainant attached to its com- 
plaint as evidence of the contract the broker’s “Bought Note” (Memo- 
randum of Sale), which shows merely “14 car 36/10 oz. frozen cauli- 
flower $2.05 dozen.” As pointed out by respondent in its answer, no 
mention is made of grade or quality. The record indicates that the 
cauliflower shipped by respondent to complainant met these express 
terms. However, under the Uniform Sales Act, which has been 
adopted by both California and New Jersey, where the commodity is 
bought by description, as in this case, there is an implied warranty 
of merchantability. Complainant has established that 1069 dozen 
packages of the cauliflower was infested with insects and was, there- 
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fore, unmerchantable. Attached to the complaint is a Federal inspee- 
tion certificate showing an inspection of 25/10 oz. packages of “Fresh 
Frozen Berry Brand Cauliflower Marvin Berry Co., Bakersfield, 
Calif.” and containing the statement under “Grade” that, “Grade not 
certified account presence of foreign material (insects).” These pack- 
ages were labeled with red lettering on a white background, and it was 
found that all the cauliflower bearing red and white labels was infested, 

When respondent was notified by its broker concerning the bad 
cauliflower, which was estimated at that time to be 350 cases, respond- 
ent wrote the following to the broker, who, in turn, transmitted it to 
the complainant : 

“We propose that the consignee sell this cauliflower at the best possible price, 
remitting to us the account sales. We will at the first opportunity, replace the 
350 cases of cauliflower, at no charge to the consignee. Subject, however, to the 

exact count of the cauliflower concerned. This will be the best cauliflower that 
they ever received. For your information, the cauliflower will be moving within 
a short time, and we will have a qualified, U. S. D. A. man on the premises to 
inspect and grade.” 


This statement by respondent was a full acknowledgement of respon- 
sibility and amounted to an attempt to enter into a settlement agree- 
ment with complainant. By letter of August 9, 1946, respondent’s 
broker transmitted to complainant the respondent’s offer to replace 


all of the bad cauliflower at no cost to complainant, upon notification 
of the amount of cauliflower involved. Complainant, however, did 
not accept respondent’s offer of replacement. Instead, by letter dated 
November 12, 1946, complainant notified the respondent that 287 cases 
or 1069 dozen packages of cauliflower were bad, offered to return the 
infested commodity to respondent, and requested a refund of the pur- 
chase price and other damages. Complainant’s counter-offer was 
never accepted by the respondent. 

Presumably, the respondent had no intention of selling cauliflower 
that was not merchantable, and certainly the complainant did noi 
intend to buy cauliflower that could not be resold to the public for food. 
In the case of Great Atlantic & Pacific Tea Co. v. Smith, 75 F. Supp. 
(Ark., 1948) 156, where canned spinach was found to be unmerchant- 
able and unfit for human consumption because it was infested with 
aphis, the Court held that, “Public policy imposes on the seller of 
food a warranty that the article is merchantable and fit for human 
consumption regardless of whether the food is U. S. Grade C, U. S. 
Standard or any other grade. This warranty inures to the benefit 
of the purchaser for resale as well as to the ultimate consumer unless 
the purchaser by contract waives the right to rely on the warranty.” 

The complainant did not waive such right in this case, and since 
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the respondent breached the implied warranty that the cauliflower was 
of a merchantable quality, in violation of section 2 of the act, com- 
plainant is entitled to recover its damage resulting from such breach. 

Respondent, as a defense, attempts now to rely upon the typed nota- 
tion on the invoice that notice of any claims must be presented to 
shipper within 72 hours of delivery. In view of respondent’s actions, 
we need not consider this point. Respondent made no mention of 
this aspect of the notice at the time it was given. Instead, respondent, 
immediately after learning of the infested packages, offered to replace 
the bad cauliflower with good cauliflower. Having acknowledged re- 
sponsibility in this manner, respondent waived any right it may have 
had to hold complainant to the 72 hour notice, although it is not 
determined and does not appear necessary to decide here, that respond- 
ent was not notified within a reasonable time. 

It is concluded that respondent is liable to the complainant for the 
breach of the implied warranty in the following amounts: 
Nh AUN ce esse sicaiinp nate snare deisea $2, 191. 45 
Freight costs 220. 00 
SeTR GO O00 GI CROTOOES 5 = 5 crisis cirri cnnenaalaeueeee 207. 38 
Labor for segregating 


2, 643. 33 
861. 00 


Reparation should be awarded the complainant in the total amount of 
$1,782.33, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,782.33, with interest thereon at 
the rate of 5 percent per annum from April 1, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(No. 2282) 


HoLiaNnpate Marxketine Association v. M & B Propuce Company. 
PACA Doc. No. 5203. Decided November 16, 1949. 


Failure to Pay Purchase Price—Default 


Where respondent failed to pay complainant for a truckload of potatoes and 
onions and respondent failed to answer the complaint, held, that failure to 
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file an answer constitutes an admission of the facts alleged in the complaint, 
and failure to make payment is a violation of section 2 of the act for which 
complainant is entitled to an award of reparation in the amount of the 
purchase price.* 


Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. Mr. EZ. D, 
Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was received May 24, 1949. A formal com- 
plaint was filed September 9, 1949, alleging failure on the part of the 
respondent to pay the purchase price for a truckload of potatoes and 
onions purchased from the complainant on or about January 17, 1949, 
A copy of the report of investigation was served upon the complain- 
ant September 29, 1949. On September 30, 1949, copies of the report 
of investigation and the formal complaint were served upon the 
respondent. 

At the time of the service of the complaint, respondent was noti- 
fied in writing that an answer should be filed within 20 days there- 


after, and that, in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would constitute a waiver of hearing 
and an admission of the facts alleged in the complaint. The respond- 
ent has failed to file an answer and this proceeding is being disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Hollandale Marketing Association, is a corpora- 
tion whose post office address is Hollandale, Minnesota. 

. 2.. Respondent is an individual, Sam Barone, trading as M & B 
Produce Company, whose address is 597 Poplar Street, Memphis, 
Tennessee. At the time of the transaction complained of herein, re- 
spondent was not licensed but was subject to license under the act. 
Subsequently, respondent obtained a license and paid arrearage to 
cover the period beginning January 1, 1949. 

8. On or about January 17, 1949, complainant sold to respondent a 
truckload of potatoes consisting of 150 100 Ib. sacks of Pontiac pota- 
toes at $3 per sack, or a total of $450; 75 100 lb. sacks of Cobbler 


*Keference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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potatoes at $2.50 per sack, or a total of $187.50; and 400 50 Ib. sacks of 
Yellow Globe Onions at 80¢ per sack, or a total of $320, constituting a 
grand total of $957.50. 

4. On or about January 17, 1949, potatoes and onions conforming 
to the terms of the contract were shipped from the complainant at 
Hollandale, Minnesota, to the respondent in Memphis, Tennessee. 

5. The truckload of potatoes and onions was accepted by the re- 
spondent but respondent has not paid the agreed purchase price of 
$957.50, or any part thereof. 

6. Informal complaint was received May 24, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided for in the rules of practice (7 CFR 
47.8(c)). The facts thus admitted are that the respondent purchased 
from the complainant one truckload of potatoes and onions at the 
agreed price of $957.50; that the complainant delivered the commod- 
ities in accordance with the terms of the contract; and that the re- 
spondent accepted the shipment but has failed to pay any part of the 
purchase price. 

Correspondence indicates that the respondent notified the com- 
plainant, at the time the produce arrived in Memphis, that the onions 
were unsatisfactory and, later, that respondent was unable to dispose 
of them. It also appears that the entire lot of onions was dumped. 
There seems to have been no complaint registered as to the potatoes. 
Respondent advised the Department he would make payment on an 
installment basis but no payment has been made. Notwithstanding 
a possible defense as to the shipment of onions, respondent failed to 
reply to the formal complaint. 

The failure of the respondent to pay the purchase price is in viola- 
tion of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $957.50, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $957,50, with interest thereon at the 
rate of 5 percent per annum from February 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Inirnors Frurr Growers Excuance v. Lorenz Fruit & Propuce Co, 
PACA Doc. No. 5204. Decided November 16, 1949. 


Failure to Pay Net Proceeds—Default 


Where complainant alleged that it consigned a truckload of peaches to respondent 
for complainant’s account and respondent failed to pay complainant the 
net proceeds, and where respondent failed to answer the complaint, held, 
that by failure to answer respondent admits the facts alleged in the com- 
plaint, and respondent’s failure to pay complainant is a violation of section 
2 of the act for which reparation should be awarded complainant for the 
sum due, plus interest.* 


Mr. Harry Meloy, of Chicago, Illinois, for complainant. Mr. H. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a ef. seq.). 
An informal complaint was received December 13, 1948. A formal 
complaint was filed August 10, 1949, alleging failure on the part of 


respondent to pay the complainant for a truckload of peaches con- 
signed to it for complainant’s account. A copy of the report of in- 
vestigation was served upon the complainant September 22, 1949. On 
the same date, copies of the report of investigation and the formal 
complaint were served upon the respondent. 

At the time of service of the complaint, respondent was notified 
in writing that an answer should be filed within 20 days thereafter, 
and that in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. The respondent has failed to file an answer 
and this proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, * * * is a corporation whose address 
aot 7, 4, 


2. Respondent is an individual, * * * trading as * * * 


whoseaddressis * * *, Atthe time of the transaction complained 
of herein, respondent was licensed under the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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3. On or about August 13, 1948, in the course of interstate com- 
merce, complainant consigned to respondent to be sold for complain- 
ant’s account one truckload consisting of 270 bushels of Orchard 
Run 2” Elberta peaches. 

4. The truckload of peaches was shipped from * * * and 
accepted by the respondent in St. Louis, Missouri. 

5. On or about August 13, 1948, the respondent sold complainant’s 
truckload of peaches as follows: 15 bushels at $2.15 per bushel or a 
total of $32.25; 255 bushels at $2 per bushel or a total of $510, or an 
aggregate of $542.25. A cartage charge of $3.75 and a handling 
charge of $54.23 left net proceeds due complainant of $484.27, no part 
of which has been paid by the respondent. 

6. Informal complaint was received December 13, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint as pro- 
vided for in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that the complainant consigned a truck- 
load of peaches to the respondent to be sold for the complainant’s 
account ; that the respondent accepted and sold the peaches for $542.25, 
less charges of $57.98, leaving net proceeds due the complainant of 
$484.27, no part of which has been paid to the complainant by the 
respondent. 

A letter to the Department from the respondent dated February 26, 
1949, admits the respondent’s indebtedness to the complainant and 
states that respondent intends to make payment when financially able. 

The failure of the respondent to pay promptly to the complainant 
the net proceeds derived from the sale of the peaches is in violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $484.27, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $484.27, with interest thereon at the 
rate of 5 percent per annum from September 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2284) 


Smwnry Newman & Co., Inc. v. Gruper & Mintzer. PACA Doc. No. 
5103. Decided November 18, 1949. 


Failure to Pay Share of Loss 


Where the evidence shows a member of a partnership acting within the scope of 
the partnership business entered into a joint account agreement with com- 
plainant for the purchase and sale of two carloads of onions and a loss was 
incurred in connection with the transaction, held, that a joint account ven- 
ture is in the nature of a partnership to which the rules of partnership ordi- 
narily apply, the statute of frauds is not applicable to a joint account agree- 
ment, the actions of the partner of respondent-partnership were within the 
scope of the partnership business and binding upon respondent, and respond- 
ent’s failure to pay one-half the net loss incurred with respect to the sale of 
the carloads of onions is a violation of the act for which reparation with 
interest should be awarded complainant.* 


Partnership—Application of Rules of Partnership to Joint Account Venture 


The rules of partnership ordinarily apply to a joint account venture, and a member 
acting within the scope of the partnership business binds the partnership.* 


Application of Rules of Partnership to Joint Account Venture 


A joint account venture is in the nature of a partnership to which the rules of 
partnership ordinarily apply.* 


Mr. Arthur Slavin, of New York, New York, for complainant. Mr. Hyman Linden- 
auer, of New York, New York, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial O ficer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seg.) , instituted 
for the recovery of $866.50, the amount claimed to be due complainant 
from respondent in connection with two carloads of onions handled on 
joint account. Informal complaint was received on July 27, 1948, and 
a formal complaint was filed on October 15, 1948. A copy of the 
formal complaint and a copy of the report of investigation made by 
the Regulatory Division, Fruit and Vegetable Branch, were served 
on the respondent by registered mail on February 14, 1949. On the 
same day a copy of the report of investigation was likewise served on 
complainant. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.——-Ed. 
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Respondent filed an answer on March 7, 1949, denying generally the 
allegations of the complaint. As an affirmative defense and by way 
of counterclaim and set off, respondent alleges that complainant has 
received the sum of $66.71 from the Pennsylvania Railroad Company 
covering damage and loss on the two cars of onions for which no 
account was rendered and no credit given to respondent. Respondent 
also alleges that it received no account or credit on outstanding claims 
filed by complainant against the Pennsylvania Railroad Company in 
the amount of $2,065.50. Respondent seeks damages in the sum of 
$1,066.10. 

A hearing was held in New York City on August 5, 1949, at which 
both parties were represented by counsel. Complainant’s President, 
Sidney Newman, and Harold Gruber, a former partner in respondent 
firm, testified for complainant. The testimony of Robert Mintzer 
and Edward Gilbert was offered by respondent. At the hearing re- 
spondent amended its answer to include the defense of the statute of 
frauds. At the same time the complaint was amended so as to show 
respondent being credited in the amount of $33.80, which sum repre- 
sents respondent’s share of the proceeds received on claims filed with 


the railroad carrier. 
FINDINGS OF FACT 


1. Complainant, Sidney Newman & Co., Inc., is a corporation whose 
post office address is 207-209 Franklin Street, New York 13, New 
York. 

2. Respondent, Gruber & Mintzer, is a partnership composed of 
Robert Mintzer, Harold Gruber and Sidney Gruber, whose post office 
address was Brooklyn Terminal Market, Brooklyn 12, New York. 
At the time of the transaction involved herein, respondent partner: 
ship was licensed under the act. The partnership was dissolved on 
May 18, 1948. Thereafter, on June 22, 1948, a license to do business 
under the act was issued to Gruber & Mintzer, Inc., a corporation. 

3. On or about April 21, 1948, contemplating a shipment in the 
course of interstate commerce, in negotiations conducted by complain- 
ant’s Sidney Newman and respondent’s Harold Gruber, complainant 
entered into a joint account agreement with respondent for the hand- 
ling of 510 bags of Texas yellow onions, Turtle Brand, purchased 
from Al Kaiser & Bros. Chicago, Illinois, and contained in car PFE 
51677, at the agreed price of $5.50 per bag, f. o. b. shipping point, or 
a total of $2,805.00, diversion from track Cleveland acceptance final. 
Car PFE 51677 arrived at New York, New York, on or about April 
26, 1948, and the onions contained therein were sold by complainant 
on or about May 6, 1948, for a net loss of $412.18. 
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4. On or about April 21, 1948, contemplating a shipment in the 
course of interstate commerce, in negotiations conducted by complain- 
ant’s Sidney Newman and respondent’s Harold Gruber, complainant 
entered into a joint account agreement with respondent for the 
handling of 510 bags of Texas yellow onions, Greentop Brand, pur- 
chased from Al Kaiser & Bros., Chicago, Illinois, and contained in 
car ART 16628, at the agreed price of $5.35 per bag, f. o. b. shipping 
point acceptance final, or a total of $2,728.50. Car ART 16628 ar. 
rived at New York, New York, on or about April 26, 1948, and the 
onions contained therein were sold by complainant on or about May 6, 
1948, for a net loss of $1,320.82. 

5. The invoice cost of the two cars of onions was $5,533.50. Adding 
freight and other charges of $1,044.75, the total joint account invest- 
ment was $6,578.25. Gross proceeds on resale were $4,845.25, thus 
leaving $1,733.00 as the total loss sustained. Complainant charged 
respondent’s account with one-half this loss or $866.50. Complainant 
has credited respondent’s account with one-half of the proceeds re- 
ceived from the railroad carrier on breakage claims in the amount of 
$33.80. Complainant claims one-half the total loss sustained ($866.50), 
less the amount of the breakage claims credited to respondent ($33.80), 
or $832.70. 

6. Formal complaint was filed on October 15, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


On or about April 21, 1948, complainant’s Sidney Newman entered 
into a joint account agreement with respondent partner, Harold 
Gruber, for the handling of two carloads of Texas onions which the 
latter ordered from Al Kaiser & Bros., Chicago, Illinois. Complain- 
ant received confirmations and invoices on both cars from Al Kaiser 
& Bros. Complainant paid for the shipments by two checks dated 
April 29, 1949, in the amounts of $2,728.50 and $2,805.00. Complain- 
ant’s sale of the onions on or about May 6, 1948, resulted in the joint 
venture sustaining a total loss in the amount of $1,733.00. The fore- 
going are the undisputed facts of record. 

Respondent contends that Harold Gruber was without authority to 
act so as to bind the partnership. In this connection, respondent’s 
Robert Mintzer testified that prior to April 21, 1948, he warned Gruber 
against entering into joint account agreements because the firm was 
“going broke.” This witness also testified that he had no notice of 
the joint venture until a few months afterward when he received copies 
of the claim papers filed with the carrier by complainant; that he 
never talked with Gruber in April 1948 or at any other time concern- 
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ing the latter’s jointing two cars of onions with complainant; and that 
respondent never received a confirmation, invoice or any other docu- 
ment relating to the transaction, from Al Kaiser & Bros. On cross- 
examination, Mintzer admitted that on previous occasions Gruber had 
negotiated joint account ventures on behalf of respondent. He also ad- 
mitted that in order to avoid embarrassment to respondent firm the 
trade was not notified of respondent’s disclaiming responsibility for 
any losses incurred as a result of Gruber’s entering into joint ventures. 

Complainant’s witnesses, Newman and Harold Gruber, testified to 
speaking with Robert Mintzer about the venture within 2 or 3 days 
after it was entered into. The record shows respondent received 
complainant’s invoice dated May 6, 1948, as well as a letter dated June 
93, 1948, in which complainant demands payment of respondent for 
one-half of the loss sustained in the sale of the two carloads of onions. 
The record also discloses respondent partnership was dissolved on 
May 18, 1948. 

It is unnecessary to discuss further the evidence of record since the 
foregoing sufficiently raises the point at issue. The sole question for 
determination is whether respondent partnership can be held liable for 
an obligation incurred under a joint account venture entered into by 
one of its partners with complainant, such partner having acted 
within the scope of the partnership business. In the past we have 
recognized a joint account venture as being in the nature of a partner- 
ship, to which the rules of partnership ordinarily apply. 2. 7. 
Fleischer & Co. v. Ernest FE. Fadler Co., Max Bleisweiss, and Harry 
Sommer, 6 A. D. 357; Ingraham-Tassini, Inc. v. F. N. Hicks, et al., 
PACA Docket No. 1957, S. 1829. InJZ. NW. Price & Company v. Fou & 
Allison, 6 A. D. 1061, 1064, citing Pattash Bros. v. Burnet, 50 Fed. 
(2d) 317 (App. D. C. 1931) and Modern Law of Partnership—Rawley, 
Vol. 1, Sec. 485, the rule was stated that in the law of partnership a 
member acting within the scope of the partnership business binds the 
partnership. See also John Nix & Co. v. Staples & Butler, PACA 
Docket No. 2175, S. 1527. There is no question here but what re- 
spondent partnership was an active going concern at the time Gruber 
agreed to the joint account venture with complainant. Since it is ad- 
mitted that Gruber had on previous occasions negotiated similar ven- 
tures on behalf of respondent firm, it must be concluded that the 
arrangement giving rise to the present controversy was within the 
scope of the partnership business. 

We are not concerned here with negligence, fraud or dishonesty as 
might be imputed to one or more of respondent partners, as among 
themselves. The truth is that at the time of the transaction in ques- 
tion respondent partnership was operating under a license issued by 
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the Department and the admitted failure of respondent to notify the 
trade of the alleged disavowal of any joint ventures which Gruber 
might negotiate imposes clear liability on respondent firm. 

In the amended answer, respondent set up the Statute of Frauds 
as an affirmative defense. The relationship of the parties in this 
proceeding was that of a joint account venture and not that of buyer 
and seller. Hence the Statute of Frauds has no application. Just 
Mig. Co. v. Falck, (Sup. Ct. Pa. 1946) 47 Atl. 659. As stated in 
O. 8. Lloyd v. E. F. DeMartini, PACA Docket No. 366, S-325, a joint 
account agreement can be either oral or in writing, since it does not 
have the status of a sale of commodities between the parties. 

The common accepted meaning of the term “joint account agree- 
ment” is that each party is to share equally in the profits and the 
losses. Simon Siegel Co. v. Jack Parver, 8 A. D. 796. For the reasons 
stated, it is concluded that respondent’s failure to pay complainant 
$832.70, which sum represents one-half of the total loss sustained on 
sales ($866.50), less the amount credited to respondent on the break- 
age claims ($33.80), was and is in violation of section 2 of the act. The 
counterclaim should be dismissed and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $832.70, with interest thereon at the 
rate of 5 percent per annum from June 1, 1948, until paid. 

Respondent’s counterclaim is dismissed. 

The facts set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(No. 2285) 
PACA Doc. No. 4996.* Decided November 18, 1949. 


Denial of Petition for Rehearing 


Petition for rehearing of proceeding as to damages, denied, where no basis for 
rehearing is given.** 


Dismissal of Petition for Reconsideration 


Where reasons for reconsideration stated in petition are found to be without 
merit, petition is denied.** 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EHd. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Breach of Warranty—Damages—Resale by Buyer as Evidence of Market Value 
of Produce Received 


Where buyer seeks damages for breach of warranty based on the difference 

between the market value of potatoes at the time of delivery if they had been 
as warranted and the net proceeds of a resale made six days after delivery, 
held, that a resale may be evidence of market value of produce received, 
put it is not conclusive and that the evidence indicates the net proceeds are 
not representative of the market value.** 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING COMPLAINANT’S PETITION FOR RECONSIDERA- 
TION, AND DENYING PETITION FOR REHEARING 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seg.), an order was 
issued on August 23, 1949, dismissing the complaint. It was held 
that complainant contracted to purchase from respondents a carload 
of Idaho Russet potatoes grading U. S. No. 1, Size A; that the pota- 
toes shipped to complainant were not of the grade warranted because 
an excessive percentage (2 percent in excess of tolerance) was under 
1% inches in diameter; but that complainant failed to prove the dam- 
ages claimed. 

On September 7, 1949, complainant filed a petition for reconsidera- 
tion of the order or rehearing of the proceeding. An order was issued 
September 20, 1949, staying the order of August 23, 1949, pending 
the issuance of this order. It is contended in the petition that the 
order of August 23, 1949, is erroneous because complainant submitted 
sufficient evidence in support of the damages claimed. We will 
reconsider this evidence. 

Complainant stated in its opening statement of facts that numer- 
ous efforts were made to sell and dispose of the carload of potatoes 
at Chicago, Illinois; and that complainant finally was able to secure 
a purchaser on September 18, 1947, at $3.50 per sack delivered Mil- 
waukee, Wisconsin. Complainant states that this price, less freight 
from Chicago to Milwaukee, or $3.49, represents the reasonable value 
of the potatoes per sack at Chicago on the day of arrival, September 
12, 1947. In its prayer for damages, however, complainant states 
that the reasonable value of the potatoes at Chicago on September 12, 
1947, is the net proceeds of $905.50 received from the sale of the po- 
tatoes on September 18, 1947. Since 400 sacks were in the carload, the 
price realized per sack amounted to $2.26. 


**Reference to other points involved in this case will be found in IndexDigest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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The proper measure of damages for breach of warranty is the dif- 
ference between the market value of the produce at the time of deliv- 
ery to the buyer and the value the produce would have had if it had 
been as warranted. The price received by a buyer on a resale of prod- 
uce may be evidence of its value at the time of breach, but it is not 
conclusive. 5 Williston, Contracts § 1391. The net resale price of 
$2.26 per sack does not appear to be representative of the market value 
of the potatoes on September 12, 1947, for several reasons: first, the 
resale was not made until six days after they were received; second, 
complainant alleged that the market value of U. S. No. 1, Size A, 
Idaho Russets, at Chicago on September 12, 1947, was $4.30 per sack, 
and the potatoes received by complainant were only 2 percent in excess 
of the tolerance for size of that grade; and third, the market news 
reports introduced by respondent contain price quotations at Chicago 
for Idaho Russets of lower grades than U. S. No. 1, Size A, but which 
prices are considerably higher than $2.26. The quotations referred 

_to are: September 11, 1947, “Idaho strd grade occasional car $3.75, 
Utility car $3.15”; September 12, 1947, “U.S. 42s, $3.05.” 

The record has been reconsidered in the light of the allegations of 
error asserted by complainant. We find no merit in any of these 
allegations. The petition for reconsideration is dismissed without 
making prior service upon respondent. 

Complainant’s petition also requests, in effect, that in the event the 
order is not changed on reconsideration to conform to its views, a 
rehearing be granted to permit further or additional proof of the fair 
reasonable market value of the potatoes on September 12, 1947. A 
hearing in this matter having been held after due notice to both parties, 
we see no reason for holding another hearing to allow complainant 
further opportunity to prove its damages. These proceedings must 
be brought to a conclusion at some point. The petition for rehearing 
is denied. 

Service hereof shall be made upon the parties. 


(No. 2286) 


Micuart-Swanson & Brapy Propucr Company v. Harvey ScHWENDI- 
MAN. PACA Doc. No. 5192. Decided November 22, 1949. 


Failure to Deliver—Default 


Where respondent failed to deliver potatoes in accordance with contract terms 
and respondent failed to file an answer, held, respondent’s failure to file 
an answer constitutes an admission of the facts alleged in the complaint, 
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and failure to deliver the potatoes is in violation of section 2 of the act 
for which complainant is entitled to an award of reparation for damages re- 
sulting from respondent’s failure to deliver the produce.* 






Michael-Swanson ¢& Brady Produce Co., of Kansas City, Missouri, complainant 
pro se. Mr. H. D. Mulille, Presiding Officer. 










Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 









This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
A formal complaint was filed January 6, 1949, and a revised formal 
complaint was filed July 20, 1949, alleging failure on the part of the 
respondent to deliver in accordance with contract terms a carload 
of potatoes on or about April 6, 1948. A copy of the report of investi- 
gation was served upon the complainant September 16, 1949. On 
September 17, 1949, copies of the report of investigation and the 
formal complaint were served upon the respondent. 

At the time of the service of the complaint respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. Respondent has failed to file an answer 
and this proceeding is being disposed of on the basis of such default. 

















FINDINGS OF FACT 





1. Complainant, Michael-Swanson & Brady Produce Company, is a 
corporation whose post office address is Northeast Corner of Second 
and Walnut Streets, Kansas City, Missouri. 

2. Respondent is an individual, Harvey Schwendiman, whose post 
office address is Newdale, Idaho. At the time of the transaction com- 
plained of herein respondent was licensed under the act. 

3. On or about April 6, 1948, in the course of interstate commerce, 
complainant purchased from the respondent 450 sacks of U.S. No. 1, 
Size A, washed Russet potatoes, then in car ART 17022, at the 
agreed price of $5.35 per cwt. f. 0. b. shipping point, for a total con- 
tract price of $2,407.50. 

4, On April 5-6, 1948, potatoes in car ART 17022 were Government 
inspected and certified as “U. S. No. 1, Size A” with less than 1 percent 
Soft Rot. These potatoes in car ART 17022 were shipped from 
Newdale, Idaho, to Chicago, Illinois. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 


867268—50——6 























1302 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8 A.D, 


5. On or about April 14, 1948, the potatoes in car ART 17022 were 
Government inspected at Chicago, Illinois. The inspection was re- 
stricted to the three upper layers of the load and the potatoes certified 
as having an average of 3 percent wet breakdown and Slimy Soft Rot 
following freezing injury, scattered irregularly through sacks and load 
and so located as to indicate injury accrued prior to packing. 

6. The potatoes in car ART 17022, at the time of arrival, had a value 
of $6.25 per hundredweight. The prevailing price for U. S. No. 1, 
Size A, potatoes in Chicago at that time was $6.80 to $7.00 per hun- 
dredweight. 

7. The complainant sold the potatoes for $6.25 per hundredweight, 
or a total sale price of $2,812.50. 

8. Formal complaint was filed January 6, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that the complainant purchased from 
the respondent a carload of U. S. No. 1, Size A, potatoes; that the re- 
spondent shipped potatoes to the complainant as a result of this con- 
tract; that on arrival, inspection of the potatoes showed an average 
of 3 percent Slimy Soft Rot due to injury which occurred prior to 
packing; that, as a result, the complainant lost $247.50 on the sale 
thereof, no part of which has been paid by the respondent, A letter 
from the respondent which is a part of the report of investigation, 
denies that the potatoes did not conform with the terms of the con- 
tract and that complainant’s representative inspected the potatoes 
prior to shipment. The respondent, however, did not file an answer 
to the formal complaint. The failure of the respondent to ship po- 
tatoes in suitable shipping condition was a breach of warranty, as 
this was an f. o. b. shipping point sale. This breach was in violation 
of section 2 of the act. Complainant suffered damages as a result of 
the breach, the amount of damages being the difference between the 
lowest prevailing price in Chicago at that time for the kind and 
quality of potatoes called for by the contract, $6.80 per sack, and the 
actual value of the potatoes delivered, $6.25 per sack. The difference 
of 55 cents per sack for 450 sacks amounts to $247.50. Complainant 
should be awarded reparation in the amount of $247.50, with interest, 
and the facts should be published. 











2 were 
vas re- 
rtified 
ft Rot 
id load 


, Value 


No. 1, 
r hun- 


eight, 


vithin 


t con- 
7alver 


CFR 


from 
1e re- 
; con- 
erage 
or to 
. sale 
letter 
tion, 
con- 
atoes 
swer 
) po- 
yy as 
tion 
It of 
. the 
and 
| the 
ence 
rant 
rest, 


8 A. D, 























g A. D. PACA DOC. NO. 4751 1303 
ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $247.50, with interest thereon at 
the rate of 5 percent per annum from May 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2287) 


PACA Doc. No. 4751.* Decided November 22, 1949. 








Dismissal—Settlement Between Parties 


Where the Department has been notified that the parties have entered into a 
settlement agreement and requested a dismissal, the complaint is dismissed. 











Mr. Fred Stua, of Cleveland, Ohio, for complainant. Messrs. Spiegel & Rosen- 
blatt, of Chicago, Illinois, for respondent. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a e¢ seg.), 
in which a formal complaint was filed on April 16, 1947. Complainant 
sought damages in the amount of $2,453.56, based upon the alleged 
failure of respondent to deliver a carload of Cuban pineapples meeting 
requirements of an agreement entered into by the parties. 

A copy of the formal complaint was served upon respondent, and 
copies of the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch of the Department of Agri- 
culture, were served upon both parties. Respondent filed an answer 
denying the pineapples delivered were inferior to contract require- 
ments and denying liability. 

Several extensions of time were granted for the taking of deposi- 
tions, and a hearing in the proceeding was held in abeyance pending 
attempts by complainant to negotiate a settlement of the controversy. 

By letter dated November 11, 1949, the Department was advised by 
counsel for complainant that the parties have entered into a settle- 
ment agreement and that respondent has made payment of the sum 
agreed upon. Dismissal of the complaint was authorized. Accord- 
ingly, the complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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(No. 2288) 
PACA Doc. No. 4854.* Decided November 23, 1949. 


Dismissal—Petition for Reconsideration 


Respondent’s petition for reconsideration dismissed where no reason is found for 
changing prior decision.** 


Normal Travel Time—Effect of Lack of Published Freight Schedules 


Where car moved from shipping point to destination in six days, and respondent 
argued this was not normal travel time because schedule time was five days, 
it is held, that the carrier had no published perishable freight schedule in 
effect at the time the car was shipped, and since conditions in September 
1946 had not stabilized to the point the carrier was willing to republish its 
pre-war schedule of five days, no reason is seen for changing the conclusion 
that six days in transit was normal.** 


Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING RESPONDENT’S PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodities 


Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seg.), an order was 
issued on July 13, 1949, awarding reparation to complainant. On 
July 22, 1949, and within the time prescribed by the rules of practice, 
a petition for reconsideration of the order was filed by respondent. 

Respondent’s first contention is that complainant has no cause of 
action against respondent because respondent’s contract was with 
* * * and that complainant purchased the shipment under a 
separate contract from * * *. Weare convinced the record sup- 
ports our previously expressed conclusion that * * * was acting 
as agent for complainant. 

Respondent’s second contention is that the shipment was delayed 
in transit and therefore the suitable shipping condition rule cannot 
be invoked. The car in question moved from Parma, Idaho, to Chi- 
cago, Illinois. Travel time was six days, from September 11 to Sep- 
tember 17,1946. The date of shipment is an important consideration. 
The record contains evidence to the effect that six days was normal 
travel time from Parma, Idaho, to Chicago during September 1946. 
We said in our order that six days was normal travel time for the ship- 
ment in question, and that schedule time is not necessary normal travel 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 





8 A. D, 


nd for 


les 


ndent 

days, 
ule in 
omber 
Sh its 
‘usion 


8 A. D. ALFRED BROBACK & CO. U. NAFTALIN FRUIT CO. 1305 


time. Respondent takes strenuous exception to these conclusions, 
arguing that a published schedule of the Union Pacific Railroad, call- 
ing for fifth morning delivery, conclusively establishes normal] travel 
time. We concede error on one point. We assumed that the Union 
Pacific Railroad had a published perishable freight schedule in effect 
in September 1946. As a matter of fact, all of the railroads in this 
country revoked their published perishable freight schedules in 1942. 
It was not until July 1, 1947, that new perishable freight schedules 
were published by lines into California. We were advised recently 
by the Union Pacific Railroad that it has not published such a schedule 
since the war, although it has a solicitation schedule, which is not 
for publication, relating to perishable freight movement. Since pre- 
war schedule time was five days, and in September 1946 conditions 
had not stabilized to the extent the carrier was willing to publish a 
five-day schedule for the movement involved, we see no reason for 
changing our conclusion that six days in transit was normal. 

Respondent’s third contention is that an error was made in com- 
puting the damages, specifically, that jobbing prices were used in de- 
termining the amount the shipment would have been worth if it had 
met contract requirements. The basis for computing damages in this 
case was discussed fully in our previous order. We find no error in 
what we said there. 

Respondent’s petition for reconsideration is dismissed without 
making prior service upon complainant. The reparation awarded in 
the order of July 13, 1949, shall be paid within 30 days from the date 
of this order. 

Service hereof shall be made upon the parties. 


(No. 2289) 


ALFrep BroBpack AND ComMPpANy v. NAFTALIN Fruit Company. PACA 
Doce. No. 5050. Decided November 29, 1949. 


Failure to Pay Adjusted Purchase Price—Evidence 


Where respondent-buyer complained of a scabby condition of a carload of potatoes 
immediately on its arrival and thereafter gave a check for an adjusted 
purchase price but stopped payment on it, claiming that the potatoes had a 
“foreign” or disagreeable taste, it is held, that the buyer has failed to prove 
that there was anything wrong with the flavor or taste of the specific 
potatoes and, therefore, reparation should be awarded complainant in the 
amount of the adjusted purchase price.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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Alfred Broback and Company, of Minneapolis, Minnesota, complainant pro se, 
Mr. Aaron Aronson, of Fargo, North Dakota, for respondent. Mr. John E. 
Croak, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Formal complaint was filed October 20, 1948, alleging that on or about 
August 12, 1948, complainant sold a carload of potatoes to respondent 
at a price delivered at Fargo, North Dakota; that on arrival of the 
shipment at that destination, respondent inspected the potatoes, ob- 
jected to the presence of scab, and refused to accept delivery until 
complainant granted an allowance of twenty cents per hundred 
pounds; and that respondent owes complainant $514.61, no part of 
which has been paid. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served on respondent on October 
30, 1948. On the same day, a copy of the report of investigation was 
served on complainant. 

Respondent filed an answer on November 8, 1948, admitting the 
purchase of the potatoes in controversy at the agreed adjusted price 
of $2.55 delivered at Fargo, North Dakota. The answer also admits 
that respondent examined the shipment on arrival but contends that 
it was impossible at that time to ascertain that the potatoes were unfit 
for human consumption. Respondent alleges that he “sold some of 
these potatoes and as soon as complaints were received, he notified 
complainant and offered to return to complainant the unused potatoes 
but that the complainant refused to accept the same.” The answer 
specifically denies the statement in the complaint that “apparently the 
potatoes were unloaded into a warehouse by Naftalin Fruit Company 
where any peculiar odor in the potatoes was contracted” and alleges 
that 109 sacks of the potatoes were sold directly from the car. Re- 
spondent also denies any indebtedness to complainant in connection 
with the transaction involved in this proceeding. 

An oral hearing was held at Fargo, North Dakota on May 6, 1949. 
Complainant offered testimony concerning the sale and subsequent al- 
lowance of twenty cents per sack which was granted because of re- 
spondent’s complaint of a scabby condition of the potatoes. Com- 
plainant also testified that about a week after this agreement was 
reached, a check was received from respondent for the adjusted pur- 
chase price but that payment on the check was stopped and complain- 
ant has received nothing for the potatoes. Respondent, Sandel Naf- 
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talin, and several other witnesses for respondent testified that certain 
potatoes which respondent had in his possession or which were pur- 
chased from respondent had a disagreeable or “foreign” taste which 
rendered them unfit for human consumption. 


FINDINGS OF FACT 


1. Complainant, Alfred Broback, is an individual trading as Alfred 
Broback and Company, whose postoffice address is 307 Pence Building, 
Minneapolis 3, Minnesota. 

2. Respondent, Sandel Naftalin, is an individual trading as the 
Naftalin Fruit Company whose postoffice address is 225 Front Street, 
Fargo, North Dakota. At the time of the transaction involved herein, 
respondent was licensed under the act. 

3. On August 9, 1948, complainant orally contracted to sell and 
respondent to purchase, in the course of interstate commerce, one car- 
load shipment of Washington Combination grade Triumph potatoes 
at the agreed price of $2.75 per cwt. delivered at Fargo, North Dakota. 
When the shipment arrived at that destination in car NRC 13288 on 
or about August 12, 1948, respondent complained of scab found in 
the potatoes and the parties mutually agreed upon a reduction in price 
to $2.55 per ewt., or $512.21 for the carload, delivered. Respondent 
accepted delivery of the shipment under the contract as modified with 
respect to price. 

4. Within a few days after respondent accepted delivery of car NRC 
13288, he mailed his check to complainant in payment of the reduced 
purchase price, but subsequently ordered payment on the check 
stopped. A protest fee of $2.40 was charged to complainant. Re- 
spondent has not paid complainant the reduced purchase price of 
$512.21, plus the protest fee of $2.40, or any part of the total of $514.61. 

5. Formal complaint was filed on October 20, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Upon arrival of car NRC 13288 at Fargo, North Dakota, the delivery 
point specified in the contract involved in this proceeding, respondent 
examined the potatoes contained in the car and immediately telephoned 
to complainant, objecting to the scabby condition of the potatoes. 
Complainant then granted an allowance of 20 cents per cwt., which 
reduced the price to $2.55 per cwt. or $512.21 for the carload delivered. 
Respondent thereafter mailed a check to complainant in payment of 
this reduced purchase price but subsequently stopped payment on it 
and has refused ever since to make any payment to complainant, claim- 
ing that the potatoes had a “foreign” or disagreeable taste rendering 
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them unfit for human consumption. Complainant denies that the 
potatoes were defective and claims damages in the amount of the 
reduced purchase price plus the protest fee. 

Respondent offered the testimony of several witnesses to show that 
at about the time in question, respondent sold them potatoes which 
were not edible because of a disagreeable taste. None of these wit- 
nesses sufficiently identified the potatoes they purchased to connect 
them definitely with the shipment in question. Respondent, of course, 
testified that the potatoes concerning which the witness made com- 
plaint were from the shipment involved in this proceeding. But 
there is evidence in the record indicating that respondent had other 
potatoes on hand at the time. Furthermore, there is no satisfactory 
evidence as to what was wrong with the potatoes, so we are in no posi- 
tion to say whether the contamination, if the potatoes in question were 
contaminated, was more likely to have occurred before or after de- 
livery to respondent. Complainant offered evidence to the effect that 
two other shipments of potatoes at about the same time and from the 
same grower were accepted by the purchasers and sold without any 
complaints being received as to their quality. Since respondent has 
alleged, by way of defense, that the potatoes were defective, he has the 
burden of proving that the particular potatoes were delivered in that 
condition. Respondent has failed to sustain that burden. Since 
respondent accepted the potatoes and has failed to prove a breach 
of the modified contract on the part of complainant, it is concluded 
that respondent is liable for the reduced purchase price. Accordingly, 
complainant should be awarded reparation in the amount of $512.21, 
plus $2.40 or $514.61, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $514.61, plus interest thereon at 5 per- 
cent per annum from August 20, 1948, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2290) 
PACA Doc. No. 5121.* Decided November 29, 1949. 
Dismissal—Settlement Between Parties 


Where complainant and respondent settled the claim involved herein, and the 
Department received a letter from complainant requesting dismissal of the 
proceeding, the complaint is, accordingly, dismissed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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Mr. L. Kenneth Say, of Fresno, California, for complainant. Messrs. Anderson 
and Anderson, of Knoxville, Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was received October 28, 1948. A formal com- 
plaint was filed March 17, 1949, alleging failure on the part of the 
respondent to pay the full purchase price of $1,682.50 for a carload 
of 1105 lugs of Emperor grapes purchased on or about November 7, 
1947, and shipped from the complainant in Fresno, California, to the 
respondent in Knoxville, Tennessee. The respondent accepted the 
grapes but paid only $989.55, leaving a balance due of $692.95 which 
complainant sought to recover. The respondent claimed that the 
grapes did not meet contract specifications and that complainant 
agreed to let respondent accept the car, make the best disposition pos- 
sible, and fully protect the respondent against loss. 

Complainant and respondent have notified the Department by mail 
that the case has been settled and complainant has authorized dis- 
missal of the complaint. Accordingly, the complaint filed herein is 
dismissed. 

Copies hereof shall be served upon the parties. 





COURT DECISIONS 


Wuittnc Mitx Company v. CHartes F. BranNAN, SECRETARY OF 
AGRICULTURE OF THE Unitep Srares.* (D.C. U.S. D. of Mass.) 
Decided February 4, 1949. 


DISTRICT COURT OF THE UNITED STATES—DISTRICT OF 
MASSACHUSETTS 


Civil Action No. 7762 


Ruling of Judicial Officer Relative to Butter Provision of Order No. 4 
Sustained by District Court 


Where the issue before the Judicial Officer was, and the ultimate issue before 
the district court is, whether, when a handler churns milk into butter and 
later disposes of it as ice cream mix, he is entitled to pay the pool at the lower 
butter price set by the amendment to Order No. 4, and the Judicial Officer 
ruled that the handler was not so entitled and, therefore, denied the peti- 
tioner’s plea for a return of the $30,012.34 which petitioner had paid under 
protest, the district court held that the Judicial Officer was correct and 
that the petition for review filed by the handler in this court should be 
dismissed.** 


Interpretation of Butter Provision of Order No. 4—Consideration of Rationality 
of Price Schedule 


Where a handler could—and in this case on a few occasions did—churn milk 
into butter one day and convert the butter into ice cream mix the next day, 
there would, it seems, be no possible rational justification for a price schedule 
which allowed a handler who disposed of milk as ige cream mix to pay a lower 
price merely because in an intermediate stage he had made it into butter, 
and since there would be no reason for such a schedule, the Milk Order ought 
to be construed as not allowing such a lower price.** 


Interpretation of Butter Provision of Order No. 4—Resort to Administrative 
History 


What is clear without extrinsic evidence is doubly plain when resort is had to 
the administrative history of the butter provision which shows that the 
special provision was extended to be available only to handlers who disposed 


of milk as butter.** 


*A. D. 511, sustained.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Policy of Butter Provision of Order No. 4 





The policy of the butter provision of Order No. 4 was to give producers a market 
for their over-supply of milk without at the same time resulting in any 
prejudice to their receiving their usual compensation for milk which could 
be and was used for the normal Class I and Class II demands, and it would 
be repugnant to that policy to allow a handler who took some of that sur- 
plus milk and who after temporarily churning it into butter disposed of it 
as Class II milk to pay the butter price which is lower than the Class II 


price.** 










Interpretation of Reporting and Payment Provisions of Order No. 4 not 
Inconsistent 






Handler’s contention that the Judicial Officer’s interpretation of the butter pro- 
vision of Order No. 4 is inconsistent with and would cause disruption of the 
reporting and payment provisions of Milk Order No. 4 is without merit since 
the monthly reports and payments may properly be met upon a tentative 
classification with the right to alter upon the basis of the final use to which 

milk is put, and the temporary classification and subsequently reclassification 

have always been applied in connection with Class I and Class II milk.** 










Permissibility of Segregation of Churned Butter Under Order No. 4 





Milk Order No. 4 neither directs nor precludes segregation of butter churned and, 
if segregation is necessary to achieve proper accounting, it is permissible 
under the Order and the evidence shows that segregation imposes no insuper- 
able practicable problem.** 








Order No. 4—-Claim of Estoppel Not Well Founded 





Petitioner’s contention that the market administrator is estopped by his knowl- 
edge of, and acquiescence in, the fact that petitioner had been accounting 
for the milk in controversy at the lower butter price, is untenable, since 
prior to billing petitioner the Administrator never purported to make a 
formal final ruling on petitioner’s accounting, the petitioner never changed 
its conduct upon the basis of any administrative ruling, there was no evidence 
of an authorized definitive ruling committing the Secretary of Agriculture, 
and petitioner will not suffer any prejudice if it is required to pay the ice 
cream mix price for milk used to make a product sold as ice cream mix.** 











Type of Retroactive Ruling Relative to Order No. 4 Inevitable in Judicial 
Process 











Where all that can be shown is that the Judicial Officer in deciding the problem 
involving the butter provision announced an unprecedented ruling applicable 
to a set of facts which antedated his ruling, the court concluded that if 
that a retroactive decision it is the type inevitable in the judicial process.** 












Palmer, Dodge, Chase & Davis and Robert I. Hunneman of counsel for plaintiff, 
of Boston, Massachusetts, for petitioner. Messrs. Clarence H. Girard and 









**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Joseph A. Walsh for Production and Marketing Administration. Charles 


Kalinauskas, Asst. U. S. Atty.; William T. McCarthy, U.S. Atty. 


WvzansxI, D. J. 
This action arises under § 8 (c) (15) (B) of the Agricultural Mar- 
keting Agreement Act of 1937 as amended 7 U. S. C. § 608 (c) (15) 
(B). Petitioner, a handler of milk, subject to Milk Order No. 4 of 
July 28, 1937, as amended, seeks review of an order entered July 16, 
1948 by a Judicial Officer of the Department of Agriculture. The 
controversy relates to the price at which the handler is required to 
pay the pool for milk which it churned into butter during the months 
of June, 1944, June, July and August 1945 and April, May, June and 
July 1946 and which it subsequently converted into ice cream mix. 
The general operation of Milk Order No. 4 has been so frequently 
explained in judicial opinions that it need not now be described. 
H. P. Hood and Sons v. United States, 307 U. S. 588; Green Valley 
Creamery, Inc. v. United States, 108 F, (2d) 342 (C. C. A. 1). It 
requires a handler to pay into the pool amounts determined according 
to the use to which he puts the milk he buys. If he uses it as fluid 
milk, it falls into Class I, which carries the highest rate; if he uses it 
for other uses including ice cream mix, it falls into Class II. At the 
request of producers in the Boston area and after hearings the Secre- 
tary of Agriculture in January 1939 amended Milk Order No. 4 so 
that a price lower than Class I or Class II was payable by a handler 
in the case of milk made into butter during the delivery periods from 
April to September. The purpose of this and succeeding amendments 
was to assure both producers and handlers that in those summer 
months when the supply of milk exceeds the demand there would be 
a market at a fair price for milk that handlers did not care to purchase 
for Class I or Class II purposes. The precise wording used in these 
amendments varies, but in each version there appears as the critical 
phrase describing the milk or butterfat the words “made into butter.” 
[See § 904.6 (e) of Order No. 4 in force during June 1944 and June, 
July and August 1945; § 904.6 (b) (3) in force during April and May 
1946 ; and § 904.6 (e) (3) in force during June and July 1946.] 
Taking advantage of these amendments but without any improper 
motive, petitioner churned into butter some of the milk it bought from 
producers during the months in controversy. There is no evidence 
that at the time of the purchase or the churning petitioner had an 
affirmative intent to convert the butter into another product. How- 
ever, petitioner did convert some, but by no means all, of the butter 
into ice cream mix. Petitioner did this sometimes weeks, if not 
months, after the butter had been churned, and sometimes within as 
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short a period as a day or two thereafter. [See for example the con- 
versions in April 1946 shown on Ex. 22] Subsequently, the Market 
Administrator billed petitioner approximately $30,000 for the butter 
it had converted into and disposed of as ice cream mix. His view was 
that the price was to be determined by the ultimate use and disposition 
made by petitioner. Petitioner paid under protest and sought re- 
view by the Department of Agriculture’s Judicial Officer. The issue 
before that Officer was, and the ultimate issue before this Court is, 
whether, when a handler churns milk into and later disposes of it 
as ice cream mix, he is entitled to pay the pool at the lower butter price 
set by the amendment. The Judicial Officer ruled that the handler 
was not so entitled. He therefore denied the petitioner’s plea for a 
return of the $30,012.34 which petitioner had paid under protest. 

In my opinion the order of the Judicial Officer was correct and the 
petition for review filed in this Court should be dismissed. 

The main thrust of petitioner’s argument is that literally the butter 
classification is available where a handler in good faith makes milk 
into butter even though he later changes his mind and converts the 
butter into some other product and disposes of it in this other form. 
The petitioner notes that although in the parts of Milk Order No. 4 
which define Class II milk the Secretary of Agriculture employed 
not only the word “used” but the phrase “disposed of”, the Secretary 
omitted the latter phrase in connection with all the versions of the 
butter provision. These versions varied between 1939 and 1947 in 
their precise phraseology but in essentials they, like the version of 
§ 904.6 (e) (3) of Milk Order No. 4 effective in June and July 1946 
allowed a differential in favor of “milk received from producers which 
was made into butter”. The argument is that strict literal construc- 
tion must have been intended. To depart therefrom and to add a 
requirement that the butter price be available only if the handler not 
only makes milk into butter but also disposes of it as butter would, 
it is said, create problems of accounting, payment and segregation of 
butter, all of which would be inconsistent with the scheme of Milk 
Order No. 4. 

That argument seems to me unsound. Without reference to any 
extrinsic source, a normal interpretation of the words of the butter 
provision would limit them to milk made and disposed of as butter. 
For it is apparent to even an uninformed reader that if such limitation 
is not implied the butter exception would be so broad as to contain 
possibilities for destruction of the whole scheme of regulation. The 
handler could—and indeed in this case on a few occasions did—churn 
milk into butter one day and convert the butter into ice cream mix the 
next day. It would stretch one’s sense of realities to suppose that a 
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regulation left a handler free to make his final accounting on the basis 
of his first step without reference to second steps which he might be 
expected to and in fact sometimes did take immediately thereafter. 
Indeed there would, it seems, be no possible rational justification for 
a price schedule which allowed a handler who disposed of milk as ice 
cream mix to pay a lower price merely because in an intermediate 
stage he had made it into butter. Since there would be no reason for 
such a schedule, the Milk Order ought to be construed as not allowing 
such a lower price. 

What is clear without extrinsic evidence is doubly plain when, as is 
permitted under the doctrine of Harrison v. Northern Trust Co., 317 
U.S. 476, 479, resort is had to the administrative history of the butter 
provision. From the hearings preliminary to the creation of the 
butter exception it is plain that the special provision was extended 
to be available only to handlers who disposed of milk as butter. The 
policy of the provision was to give producers a market for their over- 
supply of milk without at the same time resulting in any prejudice to 
their receiving their usual compensation for milk which could be and 
was used for the normal Class I and Class II demands. It would be 
repugnant to that policy to allow a handler who took some of that 
surplus milk and who after temporarily churning it into butter dis- 
posed of it as Class II milk to pay the butter price which is lower than 
the Class IT price. 

The argument that the interpretation of the Judicial Officer is in- 
consistent with and would cause disruption of the reporting (§ 904.7) 
and payment (§ 904.9) provisions of Milk Order No. 4 is without merit. 
It is true that those provisions are on a monthly basis. But the 
monthly reports and payments may properly be made upon a tentative 
classification with the right to alter upon the basis of the final use 
to which the milk is put. Temporary classification and subsequent 
reclassification have always been applied in connection with milk 
which was first placed in Class I and later actually used as Class II. 
Cf. Waddington Milk Co. v. Wickard, 140 F. (2d) 97,99 (C. C. A. 2). 
Moreover, as was admitted at the bar, such temporary classification 
and subsequent reclassification have often occurred in two different 
monthly accounting periods. 

Nor is there merit in the point that the interpretation of the Judi- 
cial Officer would in a way not contemplated by Order No. 4 require a 
physical segregation of the butter churned. Milk Order No. 4 neither 
directs nor precludes segregation. If segregation is necessary to 
achieve proper accounting, it is permissible under the Order. And 
segregation, as Acting Market Administration Alpin testified, imposes 
no insuperable practical problem. 
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Nor is there substance to petitioner’s contention that the Market 
Administrator is estopped by his knowledge of, and acquiescence in, 
the fact that petitioner had been accounting for the milk in controversy 
at the lower butter price. Prior to the $30,000 bill the Administrator 
never purported to make a formal final ruling on petitioner’s account- 
ing. Nor did petitioner ever change its conduct upon the basis of any 
administrative ruling. Nor will petitioner suffer any possible preju- 
dice if it is required to pay the ice cream mix price for milk used to 
make a product sold as ice cream mix. Hence, there is no foundation 
for a claim of estoppel. 

Petitioner also contends that the Department of Agriculture is giv- 
ing a retroactive construction to the butter provision. But this argu- 
ment requires as a necessary first step an acceptance of the premise 
that as originally drafted the butter provision was interpreted by 
the appropriate authority as covering milk churned into butter and 
reprocessed as ice cream mix. The premise cannot be successfully 
shown, for no one who was authorized to commit the Secretary of 
Agriculture made a definitive ruling. All that can be shown is that 
the Judicial Officer in deciding this problem of first impression an- 
nounced an unprecedented ruling applicable to a state of facts which 
antedated his ruling. If that be a retroactive decision, it is the type 
inevitable in the judicial process. S. #.C.v. Chenery Corp., 332 U.S. 
194, 202-203. Complaint dismissed with costs. 





INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE 
DECISIONS 


NoOvEMBER 1949 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ORDER NO. 27 (NEW YORK) No. 


REVISION OF PARAGRAPH 28 oF PRIOR DECISION AND ORDER 

Paragraph 28 contained in the decision and order of Oc- 

tober 4, 1949 (8 A. D. 1083) is revised to read as follows: 

“Petitioner makes much of the differences between 

wholesale prices for ‘outside’ cream and plain condensed 

milk and the prices for cream and condensed milk regu- 

lated by the Order. However, the payment provisions 

in issue covered much more than the ‘outside’ cream 
situation * * *, 2268 1239 


ORDER NO. 30 (TOLEDO, OHIO) 


INTERIM RELIEF 

Denial of Petition for 

Handler’s request in their petition that the market admin- 
istrator’s requirement of a written authorization by 
producers for all deductions from minimum payments to 
producers by handlers be suspended pending the outcome 
of the proceeding involving petitioners’ attack upon the 
validity of the market administrator’s requirement, de- 
nied, since the petition for interim relief does not show 
that petitioners will suffer irreparable damage during the 
pendency of the proceeding or that the market admin- 
istrator’s requirement is of such a nature as to warrant 
the granting of interim relief 


COMMODITY EXCHANGE ACT 


COMMINGLING OF FUNDS 
Conversion resulting from, in violation of act 
CONVERSION 
Commingling of funds as constituting, in violation of act 
FINDING OF FACT 
APPROVAL OF DENIAL OF REQUEST FOR 
Denial of respondent’s request for a finding of fact that he 
borrowed the funds in question in order to make pur- 
chases for his own account, approved, as the only evidence 
in the record on this point shows that the customer did 
not transfer the funds to respondent as a loan 
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COMMODITY EXCHANGE ACT—Continued 
FRAUD AND DECEIT 













Facts constituting, in violation of act........-.-.---------- 2270 1245 
JRE MITIGATION OF OFFENSES 

Congressional intent with reference to........-.-.---------. 2270 1245 

Disregard of trust relationship as precluding_...-.._..---.-- 2270 1245 






MOTION TO DISMISS 


APPROVAL OF DENIAL OF 

Respondent’s motion to dismiss the complaint in its 
entirety was properly denied since there is evidence to 
sustain the charges with reference to respondent’s trans- 
actions with the customer; the denial of his motion to 
postpone further hearing of the matter until after dispo- 
sition of the criminal case pending against him and in- 
volving the same matter was justified because his con- 
tention that his constitutional rights might be prejudiced 
is without merit, since the record shows that respondent 
chose not to testify and no attempt was made to compel 
ite COCs. 5 oo hoe cote eee 






Page 











3 «1239 









APPROVAL OF GRANTING OF 
Motion to dismiss proceeding granted by referee insofar as 
the motions applied to charges involving transactions 

with customers other than K. B. U., approved-_------- 2270 1242 


REGISTRATION 


REVOCATION OF 
Where in a disciplinary proceeding under the act, the com- 

plaint, in substance, charged respondent, a futures com- 

mission merchant, with wrongful conduct in his handling 

of a customer’s funds in violation of the act, it is held, 

that on the evidence before the Judicial Officer, respon- 

dent’s wrongful acts were clearly wilful and, therefore, 

his registration as a futures commission merchant should 

ie: WOOO hs 2 a eles nee eee 2270 1241 


REVOCATION OF REGISTRATION 
Wrongful handling of customers’ funds as 1 2270 1245 


VIOLATION OF ACT 


Acts ConsTITUTING FRAUD AND DECEIT IN 
Where respondent secured funds from a customer through 

misrepresentation, and altered a statement of purchase 

and sale to make it appear that the transactions were 

for the account of the customer rather than for respond- 

ent, held that the wrongful securing of the funds con- 

stitutes a fraud upon the customer and that the alteration 

was intended to deceive the customer, both in violation 

OF enetiinn 40 OF UW OR a oink ios cde ck cesuwnenees 2270 1242 
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COMMODITY EXCHANGE ACT—Continued 


VIOLATION OF ACT—Continued 


CoMMINGLING OF FuNDs As CONSTITUTING CONVERSION IN 
Commingling of funds received from a customer with the 
bank account of respondent amounts to a conversion of 
such funds in violation of section 4d (2) of the act 
FatsE REPRESENTATION AS TO PURPORTED PURCHASES ON 
Contract MARKET 
Respondent’s false representation to a customer that pur- 
chases had been made for her on a contract market con- 


stitutes a violation of section 4h (2) of the act 


SERIOUSNESS OF 

The fact that respondent repaid the customer the funds that 
he had wrongfully obtained from her only after she had 
employed an attorney to obtain redress carries little 
weight in mitigation of offenses, as the congressional 
intent in passing the act was the protection of customers 
of registered futures commission merchants against a com- 
plete disregard of the trust relationship between such 
merchants and their customers 


PACKERS AND STOCKYARDS ACT, 1921 
RATES AND CHARGES 


CONTINUATION OF 
Upon petition by the Livestock Branch, the order of Octo- 
ber 27, 1948 as amended by the order of December 20, 
1948 is continued in effect to and including November 1, 
1950, and for good cause shown, this order shall become 
effective in less than thirty days 


REGISTRATION 
SUSPENSION OF 

Respondent ordered to cease and desist from engaging in 
the business of buying on his own account livestock in 
interstate commerce as a dealer without maintaining a 
reasonable bond, and his registration as a dealer is 
suspended until such time as he complies with bonding 
provisions of the act and regulations, but in no event 
for a period less than 30 days 


SUSPENSION OF REGISTRATION 
Failure to maintain bond 


VIOLATION OF ACT 
Failure to maintain bond 


2272 1250 


2271 


1247 


2271 1249 


2271 1249 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


BREACH OF WARRANTY 


MEASURE OF DAMAGES FOR No. Page 
Where buyer seeks damages for breach of warranty based 
on the difference between the market value of potatoes 
at the time of delivery if they had been as warranted and 
the net proceeds of a resale made six days after delivery, 
held, that a resale may be evidence of market value of 
produce received, but it is not conclusive and that the 
evidence indicates the net proceeds are not representative 

of the market value 2285 1299 


CONTRACT OF PURCHASE AND SALE 


Farture To Prove Express Breach oF WARRANTY 

Where complainant-buyer alleged that respondent-seller 
shipped a kind, quality and grade of frozen cauliflower 
inferior to that called for by the contract and that the 
cauliflower was unmerchantable, but respondent denied 
that it delivered cauliflower iaferior to that called for 
by the contract, and the memorandum of sale specified 
merely “‘% car 36/10 oz. frozen cauliflower $2.05 dozen,” 
it is held, that the cauliflower delivered met the express 
terms of the contract 


COUNTERCLAIM 


Limitation period not affecting 


DAMAGES 
Breach of implied warranty 
Measure or, BasED ON 
breach of warranty which is the difference between value 
of commodity delivered and value of commodity that 
should have been delivered 
failure to delivery produce 
resale of commodity 


DEFAULT ; 
Admission of facts alleged in complaint by 
2282: 1291; 2283: 1293; 2286: 1302 
Waiver of oral hearing by... 2282:1291; 2283:1293; 2286:1302 


DISMISSAL 


FarLure To EstaBLisH WARRANTY 
Where agent was instructed to purchase good lettuce and 
purchased after personal inspection or full opportunity 
for such inspection, there is no warranty of quality or 
condition and no implied warranty of suitable shipping 
condition 
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Where complainant’s sales agent negotiated through a 
broker in effort to sell frozen prunes to respondent who 
signed a contract to purchase the prunes and thereafter 
requested the broker to cancel it because sugar was not 
available for processing, but complainant subsequently 
to the cancellation of the contract signed it without 
knowledge of the request for cancellation made to its 
agent, it is held, that complainant has failed to prove 
that a binding contract was entered into by the parties 
and, therefore, the complaint should be dismissed__----- 


FaILurE TO PRovE DAMAGES 


Where complainant sustained the burden of proof resting 
upon it to show there was a breach of warranty on the 
part of respondent as to quality of frozen peas shipped 
by respondent to complainant, but failed to render an 
account sales or other evidence to show what disposition 
was made of the peas, it is held, that complainant’s 
unsupported statement that the loss sustained amounted 
to $5,918.88 is completely inadequate as proof of com- 
plainant’s damages, that the proper measure of damages 
for a breach of warranty is the difference between the 
value of the peas delivered and the value of the peas that 
should have been delivered, and that, since complainant 
failed to prove the damages claimed, the complaint 
Ot ne ee ee ceca eee 


PETITION FOR RECONSIDERATION 


Respondent’s petition for reconsideration dismissed where 
no reason is found for changing prior decision- -- ------ 
Where reasons for reconsideration stated in petition are 
found to be without merit, petition is denied_-------_-- 


SETTLEMENT BETWEEN PARTIES 


Where complainant notified the Department that the case 
had been settled and requested a dismissal, the com- 
MARIN IMIS So eat at wononnsoe ees 

The controversy having been amicably settled by and be- 
tween the parties, the complaint is dismissed__- - ------- 

Where complainant and respondent settled the claim in- 
volved herein, and the Department received a letter 
from complainant requesting dismissal of the proceeding, 
the complaint is, accordingly, dismissed_--_----.-------- 

Where the Department has been notified that the parties 
have entered into a settlement agreement and requested 
a dismissal, the complaint is dismissed ---_.-...------ 


EVIDENCE 
Burden of proof as to damages claimed_____...--_-.-------- 
Effect of failure to cross-examine witnesses testifying concern- 
Tn RE ee ee eC CE 
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No. 


2277 


2278 


2288 


2285 


2280 


2287 


2290 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL—Continued 
FarLure TO Prove BINDING CoNTRACT 


Page 


1265 


1272 


1305 


1298 


1283 


1303 


1308 


1303 


1274 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


EVIDENCE—Continued 
Failure to prove breach of warranty - - ------- Rye Soe a kee 
Failure to prove lack of flavor or taste of potatoes_____-_--_-- 
MOTI GT ONTO oi elo ee a is ee alee 


INSPECTION 


Failure to establish implied warranty of suitable shipping 
CRIN ine o ono e ee eeedoniuw sea eaeneueaera 
Failure to establish warranty of suitable shipping condition 


JOINT ACCOUNT VENTURE 


APPLICABILITY OF RULES OF PARTNERSHIP TO 
A joint account venture is in the nature of a partnership 
to which the rules of partnership ordinarily apply__--_-- 
Inapplicability of statute of frauds to--_._.---------------- 
The statute of frauds has no application to the relationship of a 
partnership which is not that of a buyer and seller status, and 
a joint account agreement may be either oral or in writing-- 


JURISDICTION OF SECRETARY 


Lack OF, AS TO REPRESENTATIVE OF DECEASED RESPONDENT 
Secretary is without jurisdiction to issue reparation order 
against an executor or administrator of a deceased re- 
SGaee S| BSCS Ee Nee eee 


LICENSES 


REVOCATION OF 
Respondent’s failure to account and to pay promptly and 
fully, as set forth in the findings of fact herein, to its 
principal for commodities handled by respondent on 
consignment constitutes a repeated and flagrant violation 
of the act for which its license is revoked and the facts 
and circumstances published____-....--.------------ 
Where respondent failed to pay promptly and fully for 
numerous shipments of commodities purchased by it, as 
set forth in the findings of fact, and failed to file an 
answer, it is held, that respondent’s failure to answer 
the complaint constitutes an admission of the material 
facts alleged therein and a waiver of its right to an 
oral hearing, and its failure to pay promptly and fully 
constitutes repeated and flagrant violations of the 
act which would justify a revocation of respondent’s 
license, and since its license has expired, it cannot be 
revoked, but the facts and circumstances should be 
DUAR i seta Pac eo ene nak caren sabes onedeunenenvas 


No. Page 
2281 1287 
2289 1307 
2273 1252 
2279 1280 
2279 1280 
2284 1294 
2284 1296 
2284 1296 
2279 1276 
2274 1253 
2276 1258 
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Where complaint and counterclaim are based on same 
transaction, consideration can be given to counterclaim 
by way of recoupment or set-off against any reparation 
awarded complainant although counterclaim was not 
filed within limitation period but there is no right of 
recovery in such case when complaint is dismissed _--_- -- 


MERCHANTABILITY 
Breach of implied warranty: of... .....-6.--42202--255-.-600 


NORMAL TRAVEL TIME 
Errect oF LAcK oF PUBLISHED FREIGHT SCHEDULES 


Where car moved from shipping point to destination in 
six days, and respondent argued this was not normal 
travel time because schedule time was five days, it is 
held, that the carrier had no published perishable 
freight schedule in effect at the time the car was shipped, 
and since conditions in September 1946 had not stabilized 
to the point the carrier was willing to republish its pre- 
war schedule of five days, no reason is seen for changing 
the conclusion that six days in transit was normal---- 


PARTNERSHIP 
APPLICABILITY OF RULES oF, TO JoINT ACCOUNT VENTURE 


The rules of partnership ordinarily apply to a joint 
account venture, and a member acting within the scope 
of the partnership business binds the partnership- -- --- 


Inapplicability of statute of frauds to relationship of_-------.- 


PRACTICE AND PLEADING 
WalIver or Notice 


Where respondent-seller, as a defense in an action for dam- 
ages for breach of warranty, attempted to rely upon a 
typed notation in the invoice that notice of any claims 
must be presented to shipper within 72 hours of delivery, 
and upon notification by the buyer sometime after de- 
livery upon discovery of the breach respondent made no 
mention of the “72-hour notice,’ but instead offered to 
replace the bad cauliflower with good cauliflower, it is 
held, that, having acknowledged responsibility in this 
manner, respondent waived any right it may have had 
to hold complainant to the 72-hour notice-.-.-.------ 


PRINCIPAL AND AGENT 
Act of agent as binding upon principal. ._..-...----...----- 


REARGUMENT 
PORE in ONE ss ob ais ee Gedewaeeenkeemabwew awe 
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LIMITATION PERIOD 
RECOUPMENT OR SET-OFF NOT AFFECTED BY 
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2279 1276 
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2288 1304 
2284 1294 
2284 1296 
2281 1284 
2277 1269 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


RECONSIDERATION 


DENIAL OF PETITION FOR 
Where respondent filed petition for reargument and recon- 
sideration of decision which held contract of sale did 
not specify a particular brand of tomatoes and respond- 
ent’s rejection of carload containing several brands was 
without reasonable cause, and respondent contends that 
the decision is erroneous because contract was for ““Tom 
Tex’’ brand, held, that the best manifestation of the 
agreement was the memorandum of sale containing no 
reference to brand and, therefore, the petition is denied - - 


Dee OF OCTET FE ao ok ccd So mem aeimcnimae a cares 


RECOUPMENT 
limitation period not sifecting...... 5.202 da onsen ala cenaed 


REHEARING 


DENIAL OF PETITION FOR 
Petition for rehearing of proceeding as to damages, denied, 
where no basis for rehearing is given._.......-.------ 


REPARATION 


Apsustep PuRcHASE PRICE 
Where respondent-buyer complained of a scabby condi- 
tion of a carload of potatoes immediately on its arrival 
and thereafter gave a check for an adjusted purchase 
price but stopped payment on it, claiming that the 
potatoes had a “foreign” or disagreeable taste, it is held, 
that the buyer has failed to prove that there was any- 
thing wrong with the flavor or taste of the specific 
potatoes and, therefore, reparation should be awarded 
complainant in the amount of the adjusted purchase 


BreacH OF IMPLIED WARRANTY OF MERCHANTABILITY 
Where respondent-seller denied complainant’s allegation 
that it delivered frozen cauliflower that failed to meet the 
terms of the contract, and the cauliflower was found to be 
infested with insects, it is held that, under the Uniform 
Sales Act where the commodity was bought by descrip- 
tion, as was the case here, there was an implied warranty 
of merchantability and that, since complainant did not 
waive its right to rely on this implied warranty that the 
cauliflower was of a merchantable quality, com- 
plainant is entitled to recover damages resulting from 
respondent’s breach of said warranty_.-...-.-------- 


FatLure to DELIVER 
Where respondent failed to deliver potatoes in accord- 
ance with contract terms and respondent failed to file 
an answer, held, respondent’s failure to file an answer 


No. Page 
2273 1251 
2288 1305 
2279 1280 
2285 1298 
2289 1305 
2281 1284 
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REPARATION—Continued 
FAILure To DELIVER—Continued No. Page 
constitutes an admission of the facts alleged in the com- 
plaint, and failure to deliver the potatoes is in violation 
of section 2 of the act for which complainant is entitled 
to an award of reparation for damages resulting from 
respondent’s failure to deliver the produce 2286 1300 


FarturE To Pay Net PRoceeEps 
Where complainant alleged that it consigned a truckload 
of peaches to respondent for complainant’s account and 
respondent failed to pay complainant the net proceeds, 
and where respondent failed to answer the complaint, 
held, that by failure to answer respondent admits the 
facts alleged in the complaint, and respondent’s failure 
to pay complainant is a violation of section 2 of the act 
for which reparation should be awarded complainant 
for the sum due, plus interest 
Faiture To Pay PurcHasE PRICE 
Where respondent failed to pay complainant for a truck- 
load of potatoes and onions and respondent failed to 
answer the complaint, held, that failure to file an 
answer constitutes an admission of the facts alleged in 
the complaint, and failure to make payment is a viola- 
tion of section 2 of the act for which complainant is 
entitled to an award of reparation in the amount of the 
purchase price 2282 1289 
Where respondent failed to pay for a truckload of celery 
and failed to file an answer, held, failure to file an 
answer constitutes an admission of the facts alleged in 
the complaint, and failure to make payment is a vio- 
lation of the act for which reparation should be awarded ; 
complainant 2275 12568 
Farture To Pay SHare or Loss 
Where the evidence shows a member of a partnership 
acting within the scope of the partnership business 
entered into a joint account agreement with complain- 
ant for the purchase and sale of two carloads of onions 
and a loss was incurred in connection with the trans- 
action, held, that a joint account venture is in the 
nature of a partnership to which the rules of partner- 
ship ordinarily apply, the statute of frauds is not appli- 
cable to a joint account agreement, the actions of the 
partner of respondent-partnership were within the 
scope of the partnership business and binding upon 
respondent, and respondent’s failure to pay one-half 
the net loss incurred with respect to the sale of the 
carloads of onions is a violation of the act for which 


reparation with interest should be awarded complain- 
2284 12% 
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| PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
a REVOCATION OF LICENSE No. Page 
Failure to account and pay promptly as justifying._.....---- 2274 1256 
Page Fe NRTA a tad ach tds ee fag et oa eas 2276 1265 
SET-OFF 
Limitation period not affecting. ...........-...-----=..-=-- 2279 1280 
STATUTE OF FRAUDS 
1300 INAPPLICABILITY OF, TO RELATIONSHIP OF PARTNERSHIP 
The statute of frauds is not applicable to the relationship 
of a partnership which is that of a joint account venture 
and not of a buyer and seller status_____..-.--------- 2284 1296 
SUITABLE SHIPPING CONDITION 
Failure to deliver in, as constituting breach of warranty------ 2286 1302 
Failure to establish implied warranty of, after inspection of 
CONIA 2 BG eS or ane ae saa Dea ea 2279 1280 
VIOLATION OF ACT 
1292 need OE WN WRNRIN ones ccc cn eernin ed canene 2281 1287 
Failure to account and pay promptly_-_--------------------- 2274 1256 
PN NG ONS ts oe oo aaa sa ewe cee 2286 1302 


FarLurE To DELIVER IN ACCORDANCE W1TH ConTRACT TERMS 
Where it is alleged and complainant’s witnesses testified 
that a shipment of frozen peas was represented at the 

time of purchase and sale as Grade B or better, and 
respondent denied there was any warranty of quality but 

failed to take advantage of its right to cross-examine 

1289 . eae aan ; i 

complainant’s witnesses concerning the alleged warran- 

ties and failed to submit any affirmative evidence to the 
contrary, it is held, that the contract called for peas of 
Grade B quality, and that since a Federal inspection 
certificate indicates that the peas in controversy were 
never Grade B at any time, respondent violated section 


1256 F a Ae 1. oteien unitcnneirmmnadaciaaca geen 2278 1272 
FarturE To Pay 
DENG DUROUENG RNR. ooo cekcwnnansesaemeaes 2289 1307 
TOT ie ss aie es neue aa aoe 2283 1293 
PORE Go. eos stk 2275:1258; 2276:1265 2282 1291 
eheee Of Gel. 5 os so Se ee ee 2284 1296 
WAIVER 
Seventy-two hour notice upon acknowledgment of responsi- 
bility for failure to deliver in accordance with contract 
ON nn a ee i i eae Sala eee eee eee 2281 1287 
WARRANTIES 
Breach of implied warranty of merchantability__.......----- 2281 1287 
Failure to deliver in suitable shipping condition as constituting 
RIOR OE 2c Nui eee Bas ee ee a eee 2286 1302 
Failure to establish implied warranty of suitable shipping condi- 
1294 tion after inspection of commodity_.._.....-------------- 2279 1280 


Failure to prove express breach of_..............-.....---- 2281 1287 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


BUTTER PROVISION OF ORDER NO. 4 

Interpretation of, by resorting to administrative history, Whiting Milk 
Company v. Brannan 

Interpretation of, in light of rationality of price schedule, Whiting 
Milk Company »v. Brannan 

Interpretation of, not inconsistent with and would cause no disruption 
of the reports of the reporting and payment provisions, as reports and 
payments may properly be met upon a tentative classification with 
right to alter upon basis of final use to which milk is put, Whiting 
Milk Company »v. Brannan 

Policy of, Whiting Milk Company »v. Brannan 

Ruling of Judicial Officer relative to, sustained by district court, 
Whiting Milk Company v. Brannan 


ESTOPPEL 
Claim of, not well founded, Whiting Milk Company v. Brannan 


ORDER NO. 4 (BOSTON, MASSACHUSETTS) 
EstopPgEL 

Claim of, Not Well Founded 

Petitioner’s contention that the market administrator is estopped 
by his knowledge of, and acquiescence in, the fact that petitioner 
had been accounting for the milk in controversy at the lower 
butter price, is untenable, since prior to billing petitioner the 
Administrator never purported to make a formal final ruling 
on petitioner’s accounting, the petitioner never changed its 
conduct upon the basis of any administrative ruling, there was 
no evidence of an authorized definitive ruling committing the 
Secretary of Agriculture, and petitioner will not suffer any 
prejudice if it is required to pay the ice cream mix price for 
milk used to make a product sold as ice cream mix, Whiting 
Milk Company »v. Brannan 


INTERPRETATION OF BUTTER PROVISION OF 
Consideration of Rationality of Price Schedule 

Where a handler could—and in this case on a few occasions 
did—churn milk into butter one day and convert the 
butter into ice cream mix the next day, there would, it 
seems, be no possible rational justification for a price 
schedule which allowed a handler who disposed of milk as 
ice cream mix to pay a lower price merely because in an 
intermediate stage he had made it into butter, and since 
there would be no reason for such a schedule, the Milk 
Order ought to be construed as not allowing such a lower 
price, Whiting Milk Company v, Brannan 


Page 


1314 


1314 


1314 
1314 


1313 


1315 





8 A.D. INDEX-DIGEST AND SUBJECT-INDEX OF COURT DECISIONS 1327 . 
NOVEMBER 1949 
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ORDER NO. 4 (BOSTON, MASSACHUSETTS )—Continued 
INTERPRETATION OF BuTTEeR Provision or—Continued 
Resort to Administrative History 

What is clear without extrinsic evidence is doubly plain 

when resort is had to the administrative history of the 

butter provision which shows that the special provision was 

extended to be available only to handlers who disposed 

of milk as butter, Whiting Milk Company v. Brannan___-- 

INTERPRETATION OF REPORTING AND PAYMENT Provisions or, Nor 
INCONSISTENT 

Handler’s contention that the Judicial Officer’s interpretation of 

the butter provision of Order No. 4 is inconsistent with and 

would cause disruption of the reporting and payment provisions 

of Milk Order No. 4 is without merit since the monthly reports 

and payments may properly be met upon a tentative classifi- 

cation with the right to alter upon the basis of the final use to 

which milk is put, and a temporary classification and subse- 

quently reclassification have always been applied in connection 

with Class I and Class II milk, Whiting Milk Company ». 
Brannan 


PERMISSIBILITY OF SEGREGATION OF CHURNED BuTTER UNDER 
Milk Order No. 4 neither directs nor precludes segregation of 
butter churned and, if segregation is necessary to achieve 
proper accounting, it is permissible under the Order and the 


evidence shows that segregation imposes no insuperable prac- 
tical problem, Whiting Milk Company v. Brannan 
Po.icy or BurtTeR PROVISION OF 

The policy of the butter provision of Order No. 4 was to give 
producers a market for their over-supply of milk without at 
the same time resulting in any prejudice to their receiving 
their usual compensation for milk which could be and was used 
for the normal Class I and Class II demands, and it would be 
repugnant to that policy to allow a handler who took some of 
that surplus milk and who after temporarily churning it into 
butter disposed of it as Class II milk to pay the butter price 
which is lower than the Class II price, Whiting Milk Company 
v. Brannan 

Rvuiine or JupiciAL OrricER RELATIVE To BuTTER PRovISION oF, 
SusTAINED 

Where the issue before the Judicial Officer was, and the ultimate 
issue before the district court is, whether, when a handler 
churns milk into butter and later disposes of it as ice cream mix, 
he is entitled to pay the pool at the lower butter price set by the 
amendment to Order No. 4, and the Judicial Officer ruled that 
the handler was not so entitled and, therefore, denied the 
petitioner’s plea for a return of the $30,012.34 which petitioner 
had paid under protest, the district court held that the Judicial 
Officer was correct and that the petition for review filed by the 
handler in this court should be dismissed, Whiting Milk Com- 
pany v. Brannan 
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ORDER NO. 4 (BOSTON, MASSACHUSETTS) —Continued 
Typz or RETROACTIVE RULING RELATIVE TO, INEVITABLE IN JUDICIAL 
Process 

Where all that can be shown is that the Judicial Officer in deciding 
the problem involving the butter provision announced an un- 
precedented ruling applicable to a set of facts which antedated 
his ruling, the court concluded that if that be a retroactive 
decision it is the type inevitable in the judicial process, Whiting 

Milk Company v. Brannan 


RETROACTIVE RULING 
Type of, relative to Order No. 4 inevitable in judicial process, Whiting 
Milk Company v. Brannan 


SEGREGATION OF CHURNED BUTTER 
Permissibility of, under Order No. 4, Whiting Milk Company v. 
Brannan 


STATUTES 
CONSTRUCTION AND INTERPRETATION 
Consideration of Rationality of Price Schedule Rule 
Rationality of price schedule rule to butter provision of Order 
No. 4 may be considered, Whiting Milk Company v. 
Brannan 


Resort TO ADMINISTRATIVE History 


Resort may be had to administrative history of butter pro- 
vision of Order No. 4, Whiting Milk Company v. Brannan. — 








